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. minent Author have been, 


ſtrates : There 1s not the 
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REA DER-> 


þ® acceptable all the 
the Works of our E- 


their daily and frequent 
uſe ſufficiently demon- 


meaneſt Tyro, in the 
learning of the Law, that 
thinks his Study complete 
without Cokes Intire 
az Works, 


To the Reader. 


Works, whoſe ſufficiency | 


hath obtained ſuch Re- | 


pate, that his Ipfe Dixit 


rules as a definitive Sen- | 
tence. Ve need not urge | 
further of our Author's * 
Worth, but only tell you. : 
that finding his eleven | 
Reports abridged by | 
Mr. Trotman, in Eng- 


liſh, I jadged it not amiſs, 


by this ſupplement to grye | 


you the reſt;which,as they 


| C0 


trace the method of Mr. | 1; 


T rotman, ſo I doubt not, 
ſhall find the like accepts- 


| ti; 
£4 


tion : * 


| 
! 


m 
: 


To the Reader. 
tation ; Such Whoſe nar- 
| row Pur rſes cannot reach 
| the other Volumes in folio, 
j nor it may their Genius 
| carry them to underſtand 
\ the Language they are 
| Tritten in originally, may 
| bonacum fortunazeſt [a- 
' tisfied With this, which is 
| as exatt as a Tranſlation 
and Avridgement can be, 

' ( faults of the Preſs only 
| excepted.) I will conclude 
| with a Diſftich of Mar- 
| tial che Br. grammatiſt ; 


Quid re vans guvant mierz ludibria Chartz ? 
ke Jege, qued poſs dicere jure meum eft. 


T. M:. 
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Paſch, 4: Jacobi Regis, 


Ford and Sheldon's Caſe , upen Information in the © [, 


Exchequer for the King. 


Homas Ford,a known Recuſane- before the v3 
before, and ſome after the ſ3id 23 Eliz, . 
Recognizance-in-che Names of others, and 

alſo a Rent-charzero them in Fee, with 
Clauſe of Redemprion by Deed ; rhe Condition of the 
Recognix.ances bcing for performance of the Covenanss 
in the Degds; and afrerward was made the Sracute of rhe 


28 Elix'h which was, Thar as often as any Failer was b)c. 


4 madc, in the paymenc of 26 {. a Month, thar ſo oftzn the 


Queen, by Proceſs out of the Exchequer, might take and 


enJoy all the Goods, and rwo P c. And' afrer the. 
ſaid AR, Ford-lent the ſeveral, Sums'of Moricy,' and 
rook this Scturicies as aforeſaid, amounting, "in; all 'ro 
2 10001, which being to Ford's uſe;' wers-all / forfeireds 
Aﬀttgwards,: 41 Fliz. was Convidt of Recaſancy? and did 
PO: pay the 20 l,a Month: If the "King ſhould have 
the;B:nefit of theſe Recognizances 'and Securities, was 
tte Q eſtion. 

1- Upon Debare, ir was 0bJ Red by Ford's Councely 
That the Recognizances had no« been Forfcired, though 
thy had been made in Ford's Name ; the Sratute ſpeak 
ing. onely of Goods, which doth nor include Debts, As 
if the King grant all the Goods of F, $. coming-to him 


by Aztginder, the Patcntce ſhall nor have Debrs ; And. 
; D | 


MS. + 
+ 


My 


-m 


of” Eliz/A'tor monty lene to Shel/01 3 ſon a )e/: 


_ 


- 


2 Ford andSheldon's Caſe. Lib.r2, 


a Penal Law ſhall nor be extended by Equity, 

Obj. 2, That thefe Recognizances are not with- 
in the Intention of the AR, being® Siveaght the Realry, 
p acknowledged to perform Covenants, as to the Renc- 
charge, 

Ob. 3. No Fraud was in theCaſe : An4 then no 
Starute being in this Caſe, the Common=Law gives no 
benefic ro the King, As it Ceſtuy que uſe had been Artaing 
of Treaſen , the Uſe being bur a Truſt could nor be for- 
feired ro the Kirg : Andit nota Qſe, 4 multo ſortiort, 2 
meer Truſt, 

Ob. 4. Whar Forfcicure accrues to the King in this 
Caſc,muſt be by force of the words ( Goods ) inthe Sta» 
wee, which cannot be, Ford having no Goods bur a mer 
Trufi. Alſo, one Recognizance was taken in the Names 
of others bcfore the Starure , -and therefore cannor be 
rhought ro defeat the King of 8 Forfcicure which was nor 
then in uſe, 

Reſolved x. By all che Barons, and Popham Chict Ju- 
Rice of Ezgland,and divers other Juſtices, that Perſonal 
Actions arc as well included within this Word ( Goods ) 
in an Ac of Parliament, as Goods in Poſſeflion : Bur 
becauſc by Law, things in A&ion cannot be granted &= 


ver ; therefore by General Grant,withour ſpecial words, _ 


cannever paſs, And where the Statute ſaith,Shall rake, 
ſeize,and enjoy all the Goods, and two parts, &c, the King 
may well enjoy a Debt due to a Recuſant , and by Pro» 
ceſs out of the Exchequer Levy it : andſo take and ſtizes 
refers to Goods, and two Parts of Lands in Pof{cſh- 
cn, 

Reſolved 2, That it was Originally for the Loan of 
M-ncy,and both che Recognizance-: nd Annuity were to 
ſccuxe the ſaid Money. And R:cognizances fottcited, aie 
bur Chartels Perſona), 

R:ſolvcd 3. There was Covin apparent z for he being 
2 Recuſant always as aforeſaid, and ſo chargeable to the 
King, his taking the Recognizances in the Name - O- 

ecrty 
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Lib,12, Ford azd Sheldon's Caſe. 3 


thers, ſhall be.Conſttued with an Intent to prevent the 
King of his Fortcicure ; And ſo ſhall all R:cognizan- 
ces taken in others Namesafter the ſaid AR ,b* preſured 
to beraken, As to Ceftuy que uſe, who neicher hath 7's 
Fo Re,nor Jrss ad Rem , [TUE 1T I*, he cannor Forfeu ; 
but an AR done, rodefraud rhe King of his lawful Duty, 
the King thall nor be barred thereot pe; 6bl:quizmait rhe 


AX was made, de direffo, And tor this, If a man out= * 


lawed buy Goods in the Names of others, the King ſhall 
h: v : them notwithſtanding, So-ifan Accountant © the 
King purchaſe Lands in others Names, yer the King 
ſhall ſ:.zc choſe Lands for Monty due to him, And this 
appears by Walter Chirtor's Cafe, Trin, 24. E1. 3. Rot. 4+ 
in Scaccano ; tor Rex fall-re noz wilt, falli autem 203 p0* 
teſt. Se another Prefidemt, Trin. 24. Ed. 3- Kot. 
IT. 

R:ſolved 4. Norrifert, Whether the Duty do acctue 
to the King. by the Common-Law, or by the Statute 2 
And though one of the Recogn:z1nces yas taken before 
the Srature of the 28 of El;iz, yer char was to his ule : 
And though Ford was not Convid rill the 4x of Eliz, 
= i» not material ; for he was ſubj:& ro a Forfciture 

:fore, 


Paſch, 4 Jac. In Chancery, 27 Junii,z9 E'iz, The 
Caſe between the 1 ord St. John of Blerſo, 
aud t''e Bean of Giouceſter, 


The Lord Sr. John brought a Ouare Impedit in the 
Common-Pleas againſt the Defendant, for the Church 


of Pen-nark, in the County of Glamorgan, which Suir was * 


ſtaid by Aid- prayer, and the Record removed into rhe 
Chancery : The Plaintift mov<d for a Proc:dendo.and up- 
on Oycr of Cauſcybefore $ r Thomas Bromley Lord Chan - 
cellor, in the preſence of Sir Gilbert Gerrard, Maſter of 
he Rolls, and Shute and #in1ham Juſtices z and Poph.m 
B 2 Ats 


- # Crimes and Smith's Caſe. Lib, 12. 

Arr , and Fygertos Sullicitor of the Queen ; the 
Plaintift ſhewed a Gifr in Tajl of the ſaid Adyowſon 
made to his Auc ſtor in 18R. 2, anda Verdi& for the 
ſame in 12> H. 8. and a picſcntation by bis Grandfae 
ther to the ſaid Church, of a Clecik that was admitted, 
inſticured, inductcd, and had poſſcfiion divers years, with 
other m3tcers ro prove the Plaintiffs T.cle, yer for that 
the Defendant, and rhoſe from whom he claimes, had 
rime our of wind pofſcſſcd the ſaid Pariſonage as Lnpro- 
priate ; And for that it will be a dangerous Preſident to 
all Owners of In:propriations, It was Reſolved by the 
Court of Chancery, by the advice of the Juſtices and 
Councel Learned by the Queen aforeſaid, That no 
Procedendo in loquela bY granted, Vide Ridley, fol. x5 33 
154+ the beginning ot Appropriations and Annuities co 
be diſcharged ot Tythes, Vide bid, x55. Thar the 
Sax-n Kings appropriated eight Churches to the Mo= 
naſtery of Croyland. 


Trio, 37 Eliz. In the Exchiquty Chamber ; 
Crimes and Smith, 


The Abbor of Syulby held the Parſonage of Iubberhim 
in Leiceſterſhire te his proper uie, which as impropriate 


came to. 8, by the diflolution of Monaſteries, 31 H. $.C. 


who in the 37th. year ot his Reign gramed it wn Fee+ 
Farm ; undcr which Grant the Pla.miff claimed ; The 
Defendant ebtziied a Preſentation of the Queen, and 
ro deſt oy the ſaid Impropriation, ſhewed the O;iginal 
Inſtrument ef it, 22 Ed 4. with Condition in it, That 
a Vicaridge ſhould be competently endowed, which was 
alledaecd never to be den: 

Bur for that the R*ctory was repured and taken to be 
aporepriate, and a Vicar preſented, admirred, isſtituted 
and induRted as a Vicar, lawfully cncowed,and paid his 


fiſt Fruits and Temhs, 
Reſolved 


; 
: 
; 
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Lib, 12, Bedle and Beard's Caſe, 5 

—_— by all the Courr, that it ſhall be preſum*d 
thar the Vicaridge was lawtully endowed, And that it is 
a dangerous Preſident to x21; ine Origina!ls of Imupro- 


priations and Endowni.nts of Vicaridges: for that they 
may periſh. And ſo ic was decreed tor the Plaintiff, 


— — — —_ 
Hill, 4. Jac. Regis. Bedle and Beard. 


Aw:031. Ed. 1, The King being ſciz:d of the Man- 
nor of K mbolton, to. which th: Advowſon of the (iid 
Church was appendant by Letters Patents, granced the 
ſaid Mannor, with the Appurtenances, to Humphry de 
Fohun, Earl of Hereford, in tayl gen*rall, Humphry de Bobun 
the Iſſue in cayl by his Deed, 48Ed. 3. granted the ſaid 
Advowſon, then full of an Incumbent, to the Prior of 
Stonely, and his Succefſors, And ar next avoydance they 
h:1d 1s proprios uſus : Upon this Appropriation, Cocture 
rentib 's his que in jure requiruntur s the Prior and his 
Succeffors he'd th: ſame cill che difſulution of the Mo= 
naſtery, 27 H. $. The ſaid Mannor deſcended to Edward 
Duke of Buckingham, as Iffue to the Eſtate Tayl. And the 
Reverfion deſcended to H, 8. The Duke 13 H.8. was at- 
taint of H.gh Treaſon, 144. 8. The King granted the 
ſaid Mannor, &c, with all Adva.ſons appendam ec. to 
Richard irgfiiid, and his Heirs Males, 16 H. 8. It was 
EnaRed, that rhe ſaid Duke fortcic all Minnors, &c. 
Advcuſons, &+£; which he had, &c, in 4 H. $. The King 
37 H 8. g anted and ſold the ſaid Ref:ory of Kimboltosy 
as impropriate in F:ey which by mean conveyance came 
ro the Plaintiff for 12001, 37 Eliz, Board the Deten= 
dant get a Prelentatio:1 of the Queea by Lapſe, pre- 
et:rding the ſaid Church was not hawfully impropriate 
tothe P ir, 


T. For that Humphry, whe granted to the Prior, &, 


had nothing in it, nothing paſſing to his Anceſtor b 
B3 Ts theſe 


6 Bedle and Beard's Caſe, Lib. 12, 


theſe words, Man:rium cum pertinentits, 

2. Or for that having no more bur an Eſtate Tayl ? 
by his death, his Grant was void. | ——_ 

Bur Reſolved by the Lord Chancellor Elleſmere, with & right 
the principal Judges, and apon confideration of Prefi- | Marg 
dents, thar the Plaintiff ſhall enJ»y che ReRorys for &  *: 
though by any thing which can now be ſhewn, the Im- 
propriation is defeRive, yer it (hall be now intended, in Þ ed by 
regard of the anticnt and continual poſſeſſion, that there FLN tc 
was a lawſull grant of the King to the ſaid Hurphry who ; 
granted in Fee, ſo that he might lawfully grant it ro the whic 
ſaid Priory : Omaia p ſumitur ſolcmniter eſſe altx, And rived 
all ſhall be preſumed ro be done, which might make che 2 by > 


anticent Impropriation good 3; And anrienr Grants and AR 
A&+ ſhall not be drawn in queſtion, though chey canr.or the | 
be ſhewn 2 for Tempris ed 1.x rerum, Leners Patents and ÞJ 


Writings way conſume,be loſt or inbezilled. And there- ! 
fore the Church was allowed ro be rightfully in pro- 4 for | 
priate, and the rather, in regard of the antient and long ® Pa"! 


poſſeſſion of the Owners of the ſaid ReRory, Z _ 

* wil 

mm —— ah FF: 
red 

Mich. 4. Jac. Regis. + Kir 

b. Caſe of Forfeiture by Tre: ſo1, : _ 
is 2 

Hill 43 Eliz, A Caſe was moyed to al} the Jyſtices : | one 

fe. /F. Tenant 1n Tayl before the S:attire of aff H. $* made a 3 rig 
Feeffment in Fee ro the uſe of himſcli, and his Wife in $ No 
Tayl; And after the ſaid Srature, the Husband was at- $ ris 
raint of High Treaſon, xx H. $. and dyed, The Wife g he 
continued in pofſcflion and dyed , their Ifſue enter and y vt 
die, and this deſcends ro his Ifſuc, and all tbis found by L fa 
Office, MM: 


The Queſtion war, if the Ifluc in Tayl or the King 
hall have the Land. 4 


1. And 


iyl 


Lib.12. Caſe of Forfetture, &c, 7 
1. And it was obje&cd , that the ancient Eſtate Tayl 


# cannot be forfeited, becauſe it was diſcontinuedzand ſuch 


Wi 


right of Aion cannor be ——_—__ was agrecd inthe 
2. 


Marqueſs of Wincheſter Caſe, 


£< 


o 


, 
Fs] 
4 
». 


ul 


2, The Feoffor himſelf in this Caſe had not any 
right ro the antient Eſtate Tayl , (ir being extinguiſh= 


} ed by his Feoffment) and therefore by his Artaint, could 


nor torteit what he had nor, 

3. The Ifluc in Tayl is remitred to that antient righe 
which cannot be forfeired; And the new Eſtare Tayl de= 
rived under the diſcontinuance, which may be forfeited 
by the Srature 26 H. $. C43, 13. is continued , and by 


3 Act in Law, 42%. the diſcent and remirter avoided, And 
| the Kings Eſtate may be diveſtcd our of the King by re- 
3 mitrer, As if Tenant in Tail grant Landrothe K. 

7 exc, and the King grant the Land to the Tepanc in Tail 


; 


-—I..a.34 


for life, the remainder to his Son and Heir tor lifez Te 
nant for life dies, the Iſſue by and in Law is remirred, 
and the Kings Eſtare is diveſted our of him. This accords 
with Plow. Com. 489. Ni:ols Caſe, 

1. Reſolved that in this Caſe the Tflue in Tail is bar= 


* red 2 for though right of AQtion cannot be given to the 


King, by the 26 H.8, yet when Tenant in Tail diſcon= 
rinues his Eſtate to the uſe of himſelf in T2il, and afrer 
is attaint of Treaſon, now by that Statute he doth nor 
onely forfeit the new Eſtate in Tail, bur by this, the 
righr of the anticne Eſtare is barred for eyer. And fo 
note, our of the ſaid S:arute, a diverfiry berween a naked 
rizhr of At.on not forfeirable , and an Eſtate of In- 
hericance torfeirable, coupled with an antient right, for 
which the Forfeiture of the poſſeſſion is barred by rhe 
faid At; And it is rot like the Caſe in Plow. Com, of 
Remitrer, ſor this is no barre of an amient righr. 


B 4 Ph, 


8 Caſe at a Committee, 


Lib.12. 


T Paſch, 4] ac, Regis. Caſe at a Committee aoncerning 
Bt Hops, 


Ar this Parliamenc held Paſch, 4 Jac. Regis, It was 
Rrongly urged? at a Grand Commictee of Lords and 
Cormmons/in the Painted-Chamber, that ſuch Biſhops 
as were made after rhe firſt day of rhe Seffion, were not 
lawful Biſtiops,  - 

1. 'Admitring.them Biſhops,ye: the manner and form 
of rheir Seals, Stiles,-Proceſs, and Proceeding, in ricic 
Ecclchaftical'Courrs, were not conſonant to Law ; Be- 
Cauſe by the Stature;r Ed'6. cap.2, it is provided, That 
thencetorth Biſhops ſhould not be EleRtive, but Dona- 
tive,by Letters-Patrents of the King. And for that at 
this day all Biſheps were made by Ele&ion, not Dona- 
_ of che King ; therefore the ſaid Biſhops arc nor law- 
3+ By theſame AR it is provid:d, Thar all Summens 
$cc arid Proceſs in Ecclehaſtical Courts, hall be made 
3n. the King's Name and Stilc, and their Scals Engraven 
with the Kings Arms,and Certificates made in the Kings 
Name; Ir'was therefore concluded, Thar the ſaid Sta- 


rure being &Y ip force 4+ by Conſequence all B 
made We LA $i oof ooh 
the Proceedings being iri' the Name of the Biſhop , 
makes rhem unlawful. © Oxia non obſervata forma infer- 
tur adnullatio aftus. Upon Confideration had of theſe 
ObjeRions by the Kings Commandment, it was Reſol- 
ved by Popham,Chict Juſtice of England, and Coke Artor- 
ney ot the Kirg ; and afrer affirmed by the Chief Ba + 
rofzand the ochier Juſtices Arrendant to rhe Parliament, 
that the (43d AR ot the x Ed, 6. cap. 2. is not: now in 
force,being repealed,annulled, and annihilated, by three 
ſevera! As of Parliament : Any whereof bt ing in 
force,ir makes that AR of i E4,6, that it cannot $7 
A þ ' 2 uia 


4 L 


Lib. 
Owe | 
> the 
mann 


Biſho! 


F* _—_ 


= __ 
Lib.12; Caſe of the Statmaties. « 9g 


Quia Leg's Poſteriores,: Priozes conrariel abrogant, And 
by the A of the 25 H. 8. cap. ze, | Is {ct forth the 
manner of Eleftion and Copſecration of Archbiſhops and 
Biſhops. And allo for the making and execution of all 


E chings which beloags ro their Authority : within which 
8 words,the Stile and Scal of their Courts, and the manner 


of their Proccedines, are included, Which AR of 25 H. 
8. is revived by 1 El. ca). r, and conſc.guen:ly, that of 


$ 3 Ed.6. cap.z, is repealed, 


Ic app*a:'s by cux Books, if a Deacon or Pricſt rake a 
Wife, their Marriagy is veidable ror void y for they 
had nut vowed Chi3fticy. O:herwiſeyof a Mork or 2 Nu. 
And this 2ppears 5 Ed. 4. Tile Nonability, 26. 19 H,7. 
Ticle Baſtardy, 33. 21 H. 7. 39. 8. 


Mich. 4. Jac. Regis, 
Caſe of the Stannaries, 


Ir wat Reſoived this Term in the Star-Chamb:y, That 
the King had nor the, *mption of Tin in Cormpal by his 
P:eroparive ; tor Stan! nc plumbi ſelint, &c, or other 
baſe Mines, belong nor to the King by his P, ero2ativey 


bur ro the Subj<& Owner of the Land, But rhe, Empri- 
on of Tin in Cor1wal belongs to the King, as an antient 


| Right and Inheritance ; for though now a Reaſon can- 


nor eaſily be rendred of things dence time out of mind 
yet it may well be,thar allche Land in that County was 


# the Kings D:meſn* , and upen'G:ant of the Land, the 

2# King reſerved che Mines to h\m(ſelf, Theſe Tin Mines 
# being of gear Antiquity ; as appears, Ex Digdoro Siculay 
Et certo certius eſt, Thar ail the Land in_Engiand, is de- 
| rived miedia:ly or immediately from the Crown z and 


therefore ſuch a Profir may have a reaſopable Come 


menc*n ent, Ulage alſo allowing'ir ro the King : for . 


all Corpwal was within the King's Foreſt, which by as 


is 


/0. 


xo Caſedf theStannaries, Lib,12, 


John was diſafforeſte! ; a5 by CanbJeſt appears, And it 
is evident, thar before 33 E1. x7 all che Tin in Cornwal, 
and Dewgtalſo,was the Kings, whoever owned the Land. 


And tt:is is proves by diver: Records, and by an antient 
Charrer of King 7obz, among the Biſhop of Exeteys Re- 
cords, Inbec v*iba. Johannes Dei Grat a Rex Anel x, 
&c. Onuwibrs B lis ſiluten, Scixtis quod intuitu Det-& 
pro ſalute avine notre c. did mus &c, Deo & Eccles 
fe Beati P<rri Exon, & v-1trabilt Patri Simoni Exon, E- 
piſcopo &+ ſucceſſoribus, &c. decimam de antiqua firma 
Stan: in Con. Dong Cornub. Habendum fobi &+ ſuce(ſ- 
ſoribus, &>c. term omnibus libort atibus &+ liberis conſuetu- 
dinibus a4 eam vertiaentibus, fer manus illius vel iilorum 
qui ſt-w-rit habccr'nt in cutod. exc. 

Rey, Rober:o de Courtney ſalutem , Mand 1m1s wobis 
quod fore dilition? or difſicultate al'qury habere facigtis Do- 
mine Tohannz Regine matrs noſtie ſtznagrig Com. D:von, 
ec, Parry, 1H. 3. /, 4 

Kex conceſſit Fobanni filto Richardi ſlanarria in Coraubia 
reddendo 1000 marks, 4 H. 3. Fines. 5 H. 3. 

Rey, &c. Scirtis quod couc:ſhumus Kichtydo dileflo fr- 
t:4 n ftro lf amnariam noſtram Cornuvie cud pYtinen. prohi- 
bicinz Tin ro be tranſported without the ſaid Richards 
Licence, 10 H.3 Ms. 

Sce alſo 16 Ed.z. 119%. 2. Nu. 29. 

There are two ſcver:i| Charters, both dated to Apri/ 
33 Ed.1, One, ad emenda'ioncm ſtannariarum noſt arum. in 
Coranb. The other, A1 cmentationem ſtannariar :mnotra- 
ruminDevor. That of Corrrall hath theſe word ,Corceſſimus 
eiſdemn ſtamatoribus qr104 fodere poſſent ſtanmm,"t turbus ad 
ſtanmm f.ndendun u5iq; in terris noſt 35 et waſtis no!tris, et 
altorum quoriimeung; ia Con, predid. et Aquas, et aq:- 
ren cuſs divertere, ubi et quotics opus Aurit, &c, ad 

ſunlaturam ſtant ficut Antiquitus co:ſu wit z | impede 
mento noſtro ſer aliorum quorumcung;, Ac quod omnes ſtan- 
natores noſtri pred. totum ſtlannum ſuun pondera*un, &c. 
licite ventcre poſint cuicunq; voluerint, faciendo nob;s « _ 
redibss 
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ib.12, Caſes of the Stannarics: 11 


edibus noſtris Cunagenm, et alias Conſuetudines debitas, 
iſ nos vel beredes noſtyi ſtaunum illum emere volumus. 

pal, This was confirmed 4 Fad. 2. Andalſor & 17 Ed, 3, 
nd, de Adwiſamnto conſilit noſt;i ordin.ruimus,quol ftannum in 
nt Fon, Cornub. & Deton. ad opus noftrum capiatur pro des 
\e- afiowe regnt noſtri, &>c. Et nd partes marinas celeriter 


ET, Wittitur, exc. Ita quod boninibus quibus ſtanum illum ca« 
& } contigertt de proto equsdem ſtannt ad certos terminos ſol- 
le» Wend. ſuffeiens ſecuritas per nos fiat, Aſſignavimus 05,29. 
rſ d capiend, ad ous noſtrum totum ſtaunum in Com. pred. 
mT Funitum et etiam Cuniend. cum cunitum ſuerit : with Au- 
a ority to take Carriag's and Commandment to the 


heriff ro pay for the ſame. Rot. Aml. yre An. 12. R2. 
mM Fort r. | 
Fdward the black Prince. gran, and the Kings /f. 
us F:1E. 3.) confirmed to Tydman of Lymberge, Cunrgenm 
0- Ftannartas &c nec non emptionem totins Stannis &c. in= 
nN. F:, ec. pro fine mille marcarum, et-geddendo 3500 mie 
: as, The like done to one Brockhoyſes o E/4.6. The Char- 
6 rof 33 Fd.x. was confirmed, 8 K.2, 1 Ed.4. 3 H7. 
The 11 H. 7. 2 certain weight and meaſure was or- 
" MWained co be uſed ghrough England ; yer the weights be- 
« pnging to the Caizsezge of Tin, were exce; red in that 
rarute, 

The Stile of the Courr of Stannarics iss Magna Curie 
Domind Regis Ducatus ſui Cornub. afud Corkerenton in Com. 
devon. Fohanne Comite Bedford Cuſiode ſtannar. difti Dominz 
Kegrs aut Regine in difto Com. Der 01, By which it ap+ 
ears, that all the Tin belonged ro the King. 

For the Antiquity of Tin Mines in Cornwall , ſee Cam- 

nin '- vane 121. And Diodorus Siculus, LS. C8. f0. 


ASS. . ww 


I 42. 
S Upqn which ir was ref: Lv:d, x, That the King hath all 
Whe Tin, as well in the Subj: &s Lands as his own. 
2. Ir is abſurd fer the Kipg to reſerve Emption of 
bis own Tin, 


3- The 


—— 
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22 The Seſſionof Parliament, Lib,12 


3. The Koog grants Staniatorbus divers libercjcs 
which are enjvycd by the Tyancts, as well in the Subje&s 
Lands, as the Kings own. 


—_— 


Is the Seſſioz of Parliant 1t b:1d in Decemib, An, 4, 
Jac, Regis, 


Caſe of the Kzngs Prerogative in SAUltpeter, 


All rhe Juſtices, viz. Poph2zm Chicf Juſtice of Enzl nd, 
Coke, Chict Juſtice of chc Co,nmon Pliexs Fleming,Chiet 
Baron. Fenner, Searle, Yelverten, Villiams and Tanfield, 
Juſt ces mer at S:1gran.s Loney to conſul what Preroga- 
tiv the King had n digging and raking of Salrperer to 
make Gunpowder by the Law, And upon conference be- 
ewe:n th:m, thclc points were reſolved by them all, 
WR.. VOCE. 

x. That in a« much as Gunpowder conc:rns the de- 
fer.cc of the Realm, 2nd infomuch as Sal:p:rer ( hereof 
Ganpoawder is mad) is within the Realm ; rhe King 
ſhall nor be: driv-n te buy it, bur may tak: ir accotding ro 
the Li 11irations toilowing, 

2, Thar, chough the King cannot rake the Trees of his 
Subje& growing upon his Freehuld ; no! Gravel in the 
Inhericance of hi: Subjc& for reparation of his houſes 2 
as IT H, 4.28. Yc *cis reſolved, that he may dig for 
Salrperer, becauſe the Kings Miniſters who dig for the 
ſame, are bound co leave the Inhericance of the Su' j &, 
in as good plight as rhey found it, which they could nor 
do, if they Chould cur the Timber growing, which would 
be to the Subjets difinheriſon, 

The Caſe of Gravel for reparation of the Kings Hou- 
ſes, may not be compared co this ; tor Salcpzrer exr1ends 
to the defence of che whole Realm, noi! ſo the reparari- 
on of the Kings Houſes, 13 H. 4. The King may charge 
for Mucage of a Towns And fo for Porrage; bur = 

or 


= a0 Myi 
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Lib.12. The Seſſion of Parl:tament. 13 


for making a Wall- about his own Houſe : W-cn Ene« 
mics invade the Realm , it is lawful ro come upon any * 
Land adjoyning to the invaded Coaſt, ro make Trenches 
or Bulworks, 8 Fd. 4. 23. And in ſuch Caſes they may | 
dig for Gravel, 3 H. 8. fo. 15. And in this Czſc the Rule 

is true 2 Princeps et republica ex juſta cauſa poſſunt rem 
mean auf crre. # 

3. Rcſolved , Thar the taking of Saltpeter is a pur= / J, 
veyance of ir, for the making of Gunpo«der, for the ne. 
ccfary defence of the Realm, And therefere is av inci 
dent inſeparable from the Crown, and ought to be taken 
onely by rhe Kings Miniſtezs, and nor cnverted to any 
other ule then the defence of the Realm : And *ris nor 
like Silver or Gold Mines; for there the King hath In- 
rereſt in the Metrall, and may digs Duia quando lex ali- 
Cui concedit aliquid, Concedere vide tur id fine quo res ipſa 
eſſe nox poteſt : Vide: Plow, Com. in le Caſe de Mynes ; fo 
the K.ng may dig for Treaſure Trove eadem ratione. 

4. The Miniſters of the King cannot undermine, 
weaken, or impair any the Walls of Foundatians of any 
Houſes or Buildings whatſocyer. Nor dig in the Flore 
of a Manhon-houſe, which ſerves for the Habiration of a 
man 3 becauſe ir is his place of rc{uze and defence, 

There are two notable Prefidentss rhar the King by 
his Prerogative, had power tio prohibit Depopularion, 
and provide for Habitatign, 

The one inth* 43 Fd. 3. Rot. claus. in twni: nun.t3e 
provillade Southampton. 

The other An.21. R.2. in de;ſo claus. pay, x. N.ky. 

Neither may the Kings Mniſters dig in any Barne 
floore uſcd for Corn, Hay, &c. bu. they may dig in the 
floores of Srabirs and Oxchouſes , ſo that they leave 
room for the —__—_ other Carel of the Owner, and 
pur it in convenicit time into as good plight as they 
found ir, Alſo they may dig in Cellars and Vaults : and 
any Mud wal', being not Walls of a Manfion-houtc,and 
in the ryincs and dccayes of any Houſes or Buildings, 


5. They 


Fm 


— 
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I4 Caſe of Treaſon, Lib. 12. 

5. They ought to make the places where they dig, as 
commod:0us to the Owner as before, 

6, They may work in the poſſeſſion of the Subje&,bur 
berwixt Sun-rifing, and Sun ſcrting, 

7. Thcy may nor plac: any Furnace or ether Veſlcls 
in any Subj<&> Houle, wirhouc conſent, nor ſo near ity 
as to prejudice the ſame, 

8, They arc got to ſtay over long ina place , nor to 
return thjcher again in a long time, 

9, Reſolved , That the owner of the Land cannor be 
reſtrained from digging, and making Salrpcier , for the 
King hath no Incereſt in ir, the property is in the owner 
of the Land, Before the 31 Eliz. no King or Queen of 
this Realm granted any Licence tor taking Salcperer; bur 
in thar 31 year, there wers two , the oue to George Conte 
ſible Elq; and the other generall ro George Evelin, Rith- 
ard Hills, and Zohz Evclin : And after $cilicet 18 0O7ob. 
2. F:cob, Commiſſion was granted to Ey:{iny 21d othersy 
to rake Salrpecery & c. So that there were buc three Li- 


Ccences ever made, F 


——— 


J 


Caſe of Ticaſon, 


In this very Term, one Groree Leakey, a Chancery 
Clark, had upon an ordinary picce of Parchment, by 

eat decent fixed wich a kind of Glew, another Parchmenc 
ſothin, that ic a pear bur one piece, And upon the thin 
picce he writ by good Warrant a 1z caſe, which broughc 
£o the Chancellor, was ſcaled with the Great Seal. At- 
rer the, George took che thin pitce upon which the writing 
was, from the other to which che Seal was fix:d, and 
then all was blank, with rhe Great Scal annex: ; upon 
which blank, the ſaid Grorge wric a Grant of the King of 
certain Lands; and what Offence this was, was the 
Queſtion, And after a long debate upon the 25 Ed, 3, 
z H, 4. 25. Stamford 1. .fel. 3. 49 Af]. pla. 33- 37H. 
$8, Tule 


Lib, I2, Caſe of Treaſon. Is 


8. Tile Treaſon, wing, Clan, 4» El. 3. memb. 8. in 
doſo, where the Caſe was, That King Ki. bard che Firit 
by his Charter, granted divers Lands and Le b:rrics, 
Abhati de Bra, in which the Abbor raſcd out this word 
Fultetrid:, and inftead of it writ eft lcigh z and upon 
ſhewing it ,obrained a cooficmarion of ic from King Eg. 3s 
And an allowance of ir #3 Bznco R. And for this Offcace, 
the Abbor was called before che Kiog and Council in the 
Star-Cbambcy, wicre ths Abbot being Covvict, it was 
parc of the Sentence, That the Charter, conhrmarion, 
and allowance of ir, ſhould be brought ia to b< cancelled ; 
where note, 

r. The Antiquity of - the Star- Chamber bring then 2 
Courr, 

2. That the raſure was not any Counterfeit of the 
Grear Seal ; for if che Offence had been Hivh Treaſon, 
ic ſhould nor have ben dzcermined before the King and 
Council, 

3- That Spiritual Perſons were then puniſhable before 
Temporal Judges, 

4. Thatit chere be a raſure of a Dced b:rween Sub. 
Je& and SubjeR in a place mar eria!, giLihe Dz:d be- 
comes naughe; fo if a Patentce raſe his ears Patents in 
a place materia), 

Thence concluded, Thar if the raſrng of a word in the 
Kings Parent be not Treaton, then the rafing of wo or 
tare, or all the words ot the Pacent, and writing a new 
Grant is not Treaſon, 

By the Statute of the 25 Ed, 3. it is provid:d, That 
becauſe many other Caſes oft 1.ke Treaton might happen 
ta time to come, which men canner or declare art 
preſent, Thar if another Caſc fulkered Treaſon, and 


nor ſiec.fi:d in the Af, ſhall come before any of the 
Juſtices, they ſhall ſtay wicthour going © Judgment of 
Treaſon, ancill the Caſe be ſhewen betore the King in 
Parliaimenr, 


1. That 


16 In the Exchequer, Lib. I2. 


xs That though a Caſe happen like ro the Caſes of 
Treaſon mentioned in the ſaid AR ;- yer that the 
Judges ought not co judge ir Treaſon, bur it ought to be 
declared in Parliament, « 

2. That when a particulzr Caſe was adjudged High 
Treaſon, (as che Caſe of murdring an Embaſſador of a 
King) Et Legatos violare contra jus Gentium eſt, 

Atterwards George Leake, upon Examination before 
the chicf Juſtice ot England, made a clear Confeflion of 
of all the manner and circumſtances of the Fad as aforc- 
aid ; whereupon Two Queſtions were moved, © ' 

1. Whether this Oft:nce were High Treaſon or no : 
And in this the Juſtices wzre divid:d ; my ſelf and divers 
others holding, That this AQ was net Treaſon ; bur the 
chicf Juſtice and divers others were againſt us, 

2. Ifir be High Treaſon, then whethct he may be 
indicted generally for the Counterfciting of the Great 
Seal, or clſe the ſp:cial FaR muſt be expreſſed, 

By reaſon of diverſity of Opinions, R-ſpefuatury wid. 
Fl-ta ['b.x.cap.2.Item crimen falſs diciturgcum quis Wicitus, 


C4 non fuerit ad hc data a 0 frgillo Regis rapto vel 
nos by rg os > e le Attainicy de Elizabeth 
Burton, Edw. Bocking. by Parliament, &c, 25 H.8.c.12. 


— 
—_ 


Hill, 24 Eliz. In th: Exchequer. 


A Mercham "brought cighty weigh of Bay-Salt by 
- Sta ro a Haven in England, and our of the Ship ſold 26 
weighs, and diſchargea' chem to anocher Ship, wherein 
they were rranſporice, being never aGuallypur on ſhore : 
Aftd for the refidue, wiz, 60; weigh, he agreed for the 
Cuſtotme, and pur chem upon'Land;' and now the d(nbc 
was, 1 Eliz. cap. f$þ. for the words'of the Srature con- 
coming 'Exporration , ſent from the Wharte, Key, or 
Ocher place on” the Land, and concerning-Importation 


cakegup, diſcharge, and lay on Land, If inqthis Caſe 
che 


ww tz © 


Lib,12. Care of High-Commiſſioners, 17 
the ſaid 20 weighs, which alwayes were waterborn, and 
never touched rhe Land, ought to pay Cuſtome as wel 
inwards as ourwards : And it was Reſolved, 

That in both the Caſes Cuſtome ought to be paid ; and 
foraſmuch as no Cuftome was paid, It was Reſolved, 
That the Goods were forteited, 

Note, No At of Parliamenc can bind the Kiog from 
any Prerogative which is ſole and inſeperable ro his per= 
ſon, bur that he way diſpence with ic by a 20% obſtantecy 
Jas his Soveraign Power of Commanding his SubjeRs 
to ſerve him for the publick Weal, Sec 23 H. 6. cap.$. 
2 H. 7. 13R. 2. Parl. 2. cap.1. Sce alſo 4H. 4, 
Cap. 31. Coke |. 2; fol, 6g, 

Buc in things which are not incident ſolely and inſe- 
parably to the perſon of the King, bur belongs co every 
Subje&, and may be ſcyered there an AR of Parliaments 
may abſolutely bind che King, As if an AR of Parlia- 
menc do diſable aiiy Subj:&s of the King ro rake any 
Land of his Grant, or any of his Subj:&s (as Biſhops) 
as it is done by the Statute, x Fac. cap. 3- roGrantto the 
King, this is good ; for to grant or cake Lands or Teqe- 
ments, is common to every Subjee. 


_ 


_ _— ——— — ——C———— —  — ——— 


Hill. 4, Jac. Regis, Care of High Commiſſioners, If they 
have Power to Impriſon. 


Mich. 4 Jac. poſt prand. There was moved a Queſtion 
amongſt che Judges and Sergeants ac Sergeanes Inn ; If 
the High Commiſſinners in Ecclefiaftical Cauſes, may 
by force of their Commiſhon imprifun any man or 
not 2? 

Firſt, Reſolved by all, Thar before the Scarure of the 
firſt of Fl/z, the King might have granced a Commiſhon 
ro hear and determine Fccleſiaſiical Cauſes; yer the 
Commiſſtoners ought co proceed according to the Ecele- 
fialtical Law allowed within the Realm, Vids Cautry:*s 

S Calc, 


/&8. 


/9. 


Yd. 


18 Careof Nigh-Commiſstoners, Lib.12; 


Caſe. 5 Report. Then all the Queſtion reſts u 
_ I flex. which hath three nw _—_- 

I, 'Such Commiſſioners have power to exerciſe Juriſ- 
dition Spiritual and Ecclchaſtical, 

2, By torce of Letters-Patents, they have power © 
vificgretorm,&c. all Herefie:, && which by any manner 
ot Spiritual or Eccleſiaſtical _— can or lawfully 
may be Retormned,&c, So that theſe Branches limir che 
Juriſdiction, 

3. That after ſuch Commiſſion delivered ro them, 
hall have power by vertue of chis AR, and che ſaid Let- 
ters- Patencs,to exciciſe, &c,, all the Premiſles, &c. ac- 
cording tothe Tenor,&c. This Branch gives them Power 
ro execute their Commiſſion, 

Bur it was ObjeRed, That this Branch gave no power 
to the Queen,toalter the Proceedingsof the Ecclefiaſti- 
cal Law ; or to preſcribe what manner of proceedings or 
puniſhment, concerning the Lands, Goods, er Bodies of 
the Subjet. And this appears by rhe Title of the A& 
( Reſto:ing ) rhe intent, being to make Reftturieny nor 


any  Coouly 44! Ge 24 4. 4Ytl-333. 


Vide,a notable Caſe adjudged in this Point, Hill.42, El. 
fo. 389. fts to Impriſenmenty Smith's Caſe 
the laſt Qezſultation was giyanted : And at (aff, by 
the bet th; Opinion, as to fhings committed 


by Co:mpiſſion , they may put Fine and 


meat. 


By the 3 H. 7. cap. 3 "ris Ordained, where Women, 
as weli Maids, as Widows and Wives, having ſubſtance, 
&c, tor the lucre of fuch ſubſtsnce,be taken by Miſdoers, 
concrary to their Wills, ard atter marryed, &c, or dchi- 


— 


Wilcd. 


That whar perſon herceforth fo rtaketh, &c. agairſt 
her will. &c, ſuch taking, &c. ro be Feloxy : And the 
Miſdoers, &&c. to be 1epu'ed +5 Felons, Upon: thisg great 
queſtion 


"Ys 


; both before and after is made Principal, 


— 


queſtion was moved, 4 & 5 Phil. Mie . in the Stars 
Chamber, If the Eloynrrenr againſt her, Without Mariagey 
or Carnal Copulation,be Felony orno'; And the Opi- 
nivfi of Brook,and ſome other of the Juſtices —_ 
It was Fehtony; Bur Sauders, Lord Chict Juſtice, was 
againſt ir-; and afterwards, as Peryam chief Baron did / 
Reports Ic was Reſolved by all the Juffices, That ſuch 
Eloynment onely,is not Felony, by the intene of the Sta« 
ruce, wicthour Marriage,or Carnal Copulation, 

Note, By the expreſs purview of the AR the Accefſary 


— 


— OC—_—— mmm mm—_—— 
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Paſch. 4 Jac, Regis. | 2/ 


By the Commandement of the King , it was referred 
to Popham Chief Baron, and my ſelf; what Right the 
Queen, which now is; hath z and in what Caſes to a 


: Right claim:d by her, called Aurum Regine z that is to 


ſay, Pro eentum martis argenti, #n4 marca Auri ſowendun 


er ilum guiſe [ponte alnigit. And upon confideration 
ub re ht rb and di UVIRs 
Librum Rubrum in Stat:ario, fol. $6. d: Auro Regine 3 
where it is ſaid, that this is to be taken, De iis qui ſponte 
fe obligant Regi, &c. which is the Foundation of this 
Clain:': And ofa Record in the Tower, f2 H. 3. And 
a Record in the Exchequer, 4 Ed: t, Anda Rc<cord int 
the Exchequer, Hill. 14 Ed. 3. And in the Tower it 
the ſame year, in Rot. Clauf.. And of Aﬀs _ Parliament 
15 Ed.3. cap. 6. and 31 Ed, q-cap.13. and13R. 2. i 
Tarr : And divers 7s Profdent - Proceſs our Kd 
the Exchequer, in che tine of R. 2. H. 4, and ether 
Kings,till H. 7, | 
Ic was Reſolved, that the Queen hath Right to ir g 
bur with theſe Limitations, 
.T, Ir ought to be ſponte,by the Subje&, ſine coaffiove 2 
And for this, all Fines upon Judgments, or by Offer or 
C z Fine 


272. 


2 
20 The Caſe of Foreſts, Lib. 12, 
Fine for Alienation,or any other Caſe, where the $ub= 


K& doth it not ſponteyſine aliquicoafiione ; That the King 
of Right ought to have it, there the Queen ſhall have 


3. Ir ought ro be ſponte,ſine conſederatione alicujus re- 
v:tionis ſcu iatereſſe;” Thar the King hath ix eſſe, in 
qure Corona : As upon Sale or Demiſe of his Lands, 
Wards, &c. theſe are Contrats concerning the Kings 
Reverucs ; avd there it cannot be ſaid,thag the SubjeRs, 
ſpontr ſe obligant, as to purchaſe any the Revenues of the 
2 


ing. 

- It ought ro be ſponte ſuper confiderationem &+ non ex 
mera gratia & bentuolentia ſubditi, Hil,4. Ed.1, in Scac- 
cario, &c. 

, 4. Ir ough: to be ſponte, ſuper conſiderationcm que nou 


Sattorgelreventionem ſen intcreſſe Corone, in any thing which 


the King hath. As if a SubjcR give the King a Summe 
of Money for Licence in Mortgain, or to Create a Te- 
nure of himſelf, ro have a Fair, Marker, Park, Chaſe, or 
Warrengin his Manner, -there the Queen ſhall have ir ; 
for the Subjc& did this ſponte : And this Reſolution was 
reported to the King by Popham, in the Gallery at white- 
Hall, 


— —— 


Paſch, 5 Jac, Regis. The Caſe of Foreſts. 


This Term it was informed to- the King, that grear 
wrongs were done in the Foreſt of Ieicefter,in the County 
of Leiceſter ; and in his Foreſt of Boland, in the Coun- 
ty of #\;7wick, parcel of his Dutchy of Lancaſter. And 
upon this, by Warrant from the King undtr his Signer, 
all the Julliccs were afſembled,to reſolve certain Queſti- 
ons, to be n oved concerning Foreſts,by rhe Attorney of 
the Dutchy,and the Councel of the other part 53 which 

were Foreſts ayd Chaſes : Which being marter in __ > 
the 


Lib.12. The Caſe of Foreſts. 2k 
the Judges could not give their Reſolutions, bur by way 
of Dire&Rions. And it was Reſolved, 

I, Thar if theſe are Foreſts, ic will appear by marter 
. of Record, as by Eyres of Juſtices of Foreſts, Swanni- 
motes, Regardors, &c, Bur the ealling ira Foreſt in 
Grants,&c, proverh ic not a Foreſt in Law. 

2. Reſolved by all the Juſtices, Thar if there be ns 
Foreſts inLaw, bur Free-Chaſes 5; then who hath any 
Free-hold in them, may curhis Wood growing upon it, 
without view or Licence; leaving ſufficient for Covert to 
maintain the Kings Games : ſo a common perſon ha» 
ving Chace in another Soil, che Owner may not deſtroy 
the Covert, nor Brewſc= wood, 

3. Reſolved, That in ſuch a Chaſe, the Owner, by 
Preſcription, may have Common tor his Sheep,andWatr- 
ren for his Coneys, by Grant or Preſcription : but he, 
muſt not ſurcharge or make Burrows in other places, 
than hath bren uſed from the time of which $ nor may he 
ere a new Warren wichour Charter, 

4. Reſolved, That who hath ſuch a Warren, may 
lawtully build a Lodge upon his Inhericance, for preſcr- 
vation of his Game. 

5. Popham, Chicf Juſtice, ſaid, That in the rime of 
Chict Baron Bett, Ic was adjudged in the Exchequer, That 
a man may preſcribe to cur his Wood upon his own In« 
herirance within a Foreſt, though ir was againſt the AR, 
inthe 43 Ed, 1. $:c the Abridgement, Title Foreſt 21. 
And this was the Caſe of Sellenger, wide 2 Ed.z, Title 
Treſpaſs, fol. 9. inthe time of Ed.1. Tiſpaſs, 239. Plow. 
Com. Dyer 72. 32-22 E1.4. cap. 7. that che Subje& may 
have a Foreſt. Corſurtuds ex rationibili cauſa nftata pri 
vat commutem Legem. And it was held by ſome, that 
this was but an Ordinance, no: an AR of Parlia» 
men, 


C 3 Paſob, 
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his Term, in the Caſe berween Rice ap Evan ap 
F.oyd, Plaintiff ; and Richard Barker,one of the Juſtices of 
the Grand Seſhohs,in rhe County of Angleſey,and others, 
Defcndanre, 

1. Reſolved by Popham and Coke, Chief Juſtices, the 
Chiet Baron, and Egerton Lord Chancellor, and all the 
Courr of Star-Chamber ; That when a Grand Inqueft 
andiQs one of Murder or Felony,thovgh the Party be ac- 
quitred z yer no Conſpiracy lyes for him againſt che In= 
aiftors 2 tor they are returned by the Sherift by Law, to 
make Inquiry of Offcnces upon their Oath, for ſervice of 
che King, and Country, and are compellable to ſerve the 
Law, 10 Eliz. 265. And their Indi&ment or Verdi 
1s matter of Record, and called Verum diftum, and ſhall 
not be avoided by Surmiſc,and no Arraint lyes ; And with 
this agrees the Books in 22 Aſſiſe 99, 27 Aſs. 12. 
21Ed. 3.17. 16H.6. 19. 47 Ed. 3.17. 27 H.S. 2. 
F. N.B. 115. a. Buc otherwiſc of a Witneſs 3; for if he 
conſpire out ofthe Court, and after ſwear in Court, his 
O.th ſhall nor excuſe his Conſpiracy before, for he is 2 
private perſon, 

2. Reſolved, That when the party indifted, is convict 
of Felony by another Jury,upon Net Gwilty pleaded, there 
he ſhall never have a Writ of Conſpiracy : Bur when be 
is upon his Arraignment, L' g:timo modo cequietatius. Bur 
* in che Caſe at Bar, the Grand Jury who Indifted one 
william Price, for the Murther of Hugh ap #'lliam ; the 
Jury, who, upon Not Guilty pleaded, convicted him,were 
Charged, Indifted, and Convie in rhe Star- Chamber, 
which was never ſcen before; For if the party ſhall 
net hz ve a Conſpiracy againſt the Indiftors, when Ac- 
quitted,, a mults fortiori, when he is lawful ConviR, he 
ſhall neither charge che Grand Inqueſt nor Jury thar 
convicted 


s Q4 & will 
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convicted him. Bur whena Jury acquits a Felon of 
Traytor,againſt manifeſtProof,chere they may be charg= 
ed in the Star-Chanber, ne maleficia remanerent impuzit ts 
Bur if ſuch Suppoſals ſhall be admirted, after ordinary 
Judicial Proceedings, ic will b: a means, ad detr4bendes 
Furatores &+ deterrendos a ſervitig Regis. 


3. Reſolved , Taat Biker who was Judge of Aſfize, 2 A. 


and gave Judgement upon the Verdi of Death againſt 
the ſaid. P. and the Sheriff thar execuced him, nor the 
Juſtices of Peace thac examined the offender , and the 
Wirnefles for proof of the murther before the Indi&- 
ment , were not to be drawn in queſtion ia rhe Star- 
Chamber for any conſpiracy, nor ought to b: charged 
there with any conſpiracy, or elſewhere , when the party 
indi&:d is convited, or Acraint of muccher or Felony, 
And though ſuch perſon were acquitred , yer the Judge, 
&c. being by Commiſſion, and ot Record, and ſworn to 
do Juſtice, cannot be charged for conſp racy, for that he 
openly did in Court as Judge, Juſtice of Peace, &c. bur 
if he hath conſpired before our of Court, this is cx:raju- 
diciall, bur ſubordinations of Witneſſes, and falſe mali- 
cious proſecuriens out of Court, &>c, amounrs to an un- 
lawfull conſpiracy, And if Judicial matters of Record 
(which are of ſo high a nature, thar for their ſublimiry, 
they import verity in themlſclves,) (ſhould be drawn in 
queſtion by parriall and finiſter ſuppoſall and averments 
of offenders, there will never b: an end of Cauſes , bu: 
Controrerhes will be infinite, Et tafinitum in jure repW- 
batur, 47 Ede3.15. 21 Ed.4-67. and 27 4fs. pl,12. Bur 
in a Hundred Court, cr other Coure which is not of Re- 
cord, there averment may be raken againſt their proceec= 
ings, 47 Ed. 3.15. 

Alſo one ſhall never aflign for Error, thatthe Jury gave 
Verdi for the Defendant, and the Court entre it for 
the Plaintiff, ec. Vile, 1 H.6.4. 39 H.6.52. 7 H.7.4+ 
it H. 7.28. 1 May. Dyer $89, Bur in 4 Writ «& talle 
Judgemenc, the Plaintift ſhall have diret ayerment, 2- 

C 4 grin 
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gainſt what the Judges in rhe inferior Court have done 
as Judges , Dnia Recordum non babent, 21 H.6.34. Nei= 
ther ſhall a Judge in the Caſes aforeſaid , be charged 
before any other Judge ar the Suir of the King, 27 Aſs. 
p18. & 23. 2R.3.9. 28 4ſs. pl. 2x. 9 H.6.60. Cat- 
Iyz and Dy:y, chict juſtices, Reſolved, That what a Judge 
doch as a Judge of Record, ought not co be drawn in 

* Queſtion in this Courr, 

Nota ben:, that the ſaid matrers at the Bar were not 
examinable in the Star- Chamber and therefore it was 
Decreed by all the Court, That the ſaid Bill, withour 
any Anſwer to it by Barke/s ſhall be raken off che File, 
and utterly cancclled : And it was agreed, That the 
Judges of the Realm ought not to be drawn into queſtion 
tor any ſuppoſed Corruption, which extends to the anni- 
hilating of a Record, er tending to the flinder of the 
Juſtice of the” King, except ir be before the King him- 
ſelf; for they are only ro make an account to God and 
the King, otherwiſe this would rend to th: ſubverſion of 
all Juſtice, for which reaſon the Orator ſaid well, Invi- 
glindum et ſemper,multe invidie ſunt bonus ; And the rea- 
lon hereot is, the King himſclt being de jw-e, ro deliver 


- Jullice to all his SubjeRs ; and becauſe himſelf cannor 


&© it to all Perſons, he delegates his Power to his Judges, 
who have the Cuſtody and Guard of the Kings Oath. 
Troype being drawn intro queſtion for Corruption before 
Commiſſioners, was hela again Law, and he pardon- 
ed : Vide the concluſion of the Oath of a Judge, Stowes 


> a - 3- 312. 

rey! Chict Juſtice of the Common Bench, and 
Heng!ams Juſtice of the Kings Bench, and other Juſtices 
were accuſed of Bribery, and their Cauſes were derermi- 
ned in Parliamenr, 

Wide 2 Ed. 3. fol. 27. The Juſtices of Trayl-Raſton, 
their Authority was grounded upon the Sratute of Ragman, 
which you may ſce in old Magaa Chartza. Vide the form 
of the Commiſſhon of Tr-yle-Baſton, Rollin: ſiead Chron. 


ſol. 
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fol. 312. whereby ir appears, That the CO of 
his Judges, the Kirg himſclf examined in Parliament 
and net by Commiſſion, Abſurdum eft cffi-mare, recre- 
dend:m eſſe non judict. 


——— 


Paſch, 4 Jacob. Regis, Caſe concerning the Oath ex 7 4. 
officio, 


The Lords ef the Courcil at 77hitehall, { dente Parlias 
mento, demanded of Popham, chict Juſticc, and my ſclf, 
upon morion of the Commons in Parliament, In what 
caſcs the Ordinary may examine any perſon cx Officio, 
upon Oath; and upon Conſideration and View of our 
Books, we anſwered the ſaid Lords at another day in the 

. Council Chamber, 

1. That the Ordinary cannor conflirain any ran te 
ſwear generally to Anſwer co ſuch Interrcgatories as ſhall 
be adminiſtred unto them, but cught to deliver them a 
Copy of the Articles in writings, that they may know 
whether they ought ro anſwer them by Law or no, accor- 
ding co the Courſe of the Chancery and S:ar-Cham- 
ber. 


2. No man ſhall be examined upon the ſecrer 
thoughts of his Hearr, or of his ſecrer Opinion, bur of 
what he hath ſpoken or done. No Lay-man may be 
examined cx officio, niſs in cauſis matrimonalibus et Teſt a- 
mentariis, as appears by an Ordinance of Ed. x. Title 
Prohibition, Raftal. Se alſo the Kegiſter, ſol. 6 the 
ferce of a Prohibition, and an Attachment upon it, by 
which it appears, Thar ſuch Examination was not only 
againſt the ſaid Ordinance, bur alſo againſt the Cu- 
Nome of the Realm, which hath Deen rime of which, &c. 
bur alſo in prejudice of the Crown and Dignity of the 
King ; and with this agrees F. N. ÞB. fol. 41. And fo 
the Caſc reported by my Lord- Dyer, (nor printed) Tiin. 
10 El:5, One Ietgh, an Actorney of the Common Pleas, 
was 


was commirred ro the Fleet, becauſe he had been af 
Maſs, and refuledco ſwear ro c:rizin Articles ; and in 
regard they ouzhr in ſuch caſe ro examine apon his Ouch; 
and hereupon he was delivered by all che Court of Come« 
mon-Pleas, 

The. like in Mic. 18 Elig. Dyer, fol. t75. in Hinds 
Caſe. Alſo vide de Statute 25 H. 8. cap. 14, which is 
declaratory asto this paint, Ir ſtands nor wich the righe 
order of Juſtice, that any perſon Gould bz conviR, and 
Pur to the lofic of his Life, g29d N ume, and Goods, 4- 
leſs by dus Accuſztion and Wirneff:s, or by Preſenrm:ar, 
Verdi, proceſs of Outlawry,8c, -And this was the Judg« 
men of all the ſaid Parliament, S:e F. N, B. Ju tice 
of Peace, 72 Lands. in his Juſtice of Peace 338. Crony- 
fot in his Juſtics of Peace 36. 8. In all which ic appears, 
Tharif any bg compelled co Anſwer upon his Oarh, where 
he ought nor by Law, this is oppreſſion, and puniſhable 
before a Juſtice of Peace, &c. 

Bur if a P:rſon Eecleſiaſtical be charged with any 
ting puniſhible by our Law, as for Uſucy, chere he 
ſhall nor b: eximined upon Ouch, becxuſe his Oarh is 
Evidence againſt him art the Common Law ; bur Wir- 
nefſes may be cited. Regifer title Conſult. F.N. B. 53. d. 
2 H. 4+ cap. 15. In H. 8. nor El, 6, tiate, no Lay-man 
was examined upon his. Ouch, except in the ſaid two 
Caſes. Bur in Queen Mities R:ign, 2 H. 4, was revi- 
ved, bur afcer #ards repealed, xo Elix, 


2d Note; King 70b1, in che time of his Troubles, granted 


by his Charter 13).Miii, Auto Regni 14h ſu>micted 
himſelf re the O':dience of the Pop:z, And afcer in the 
ſam: year by another Charter, he reſign cown 
and Realm to Pope Irrocent and his Succetlors, by the 
hands of Paz1ulp' his Begate, and took it of him again 
ro hold of the Pop:, which was urrerly voyd ; b-czuſe 
che Diznity is an inherent, inſcparable to the Royal 
Blood of rhe King, ani de{cendable, and cannor be 
rranztecred, Allo the Pope was an Alien born, I 
mere 
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therefore not Capable of Inheritance in England : By 
colour of which Reſignation, the Pope and his Succefſors 
exated great Sums of the Clergy and Layery of England 

0 commutandis penitextiis. And to fill his Cofters, 
Pope Gregory the gth, ſcar Otho Cardinalis de Carcere Tullie 
ano to this Realm, ro Colle& Money, who did Colle& 
infinite Suns, ſo that it was ſaid of him, ©uod Legatas 
ſaginatur bonis Anglia, which Iegate held a Councel ar 
London, Anno Dom. 1237. & 2 H. 3. and for finding 
out-4/fAences which ſhuuld be redeemed with Money ; 
with the afſenr of the Engliſh Biſhops, he made Certain 
Canons, among which, one was, Jusjuranilt Calumnie 
incauſss Feclrfrafticis cnqus libet, & de veritate dicendain 
ſpiritualibus quoque ut veritas facilius aperiatury &c. Sta= 
tuimusde Cetero preſtart in regio Angle ſecundum Canoni- 
£45 &r legitimas Santtianes obtenta in contrariumgonſurtudine 
non obſtante, &c. By which Cannon ir wears, Thar 
the Law and Cuſtom of England was againſt ſuch Exa- 
minations 3 ſo that this was 2 new Law, and took its 
effect de cetera. | 

2, Obientaincontrariumy corſuctudine non obſtante + And 

this agrees with the Regiltet and Treaties, de Regia pro- 
bibitione, and th: ocher Authorities, And it appears in 
Linwood , eap. jurejurandi , fol, 8,9, That Buonifaces /09, /#, 
Archbiſhop of Canterbury, 1272, .- 57 H. 3. made this- 
Cannen, Statuimus quod I aici fie ſubditerum peccatis, Ec. 
per prelatos & judices Eccleſpaflicos inquiratuy, ad preſtan- 
dum de veritate dicenda Satyim-ntum pgr excommunicationts 
ſententias, ſ opus ſuerit, compellentatMidedienc; vero ne 
bujuſmodi juram-ntum preftelurper interdift. efftxcommu* 
nicatio Jn which Cannon it is to be nored, Thar 
it extends to Lay-Pcople : And notg, I inrood ſaith, cap. 
Jurequrandi, fol. 6. liters, E, Hit, icitur cauſa editionis /o9n.L 
hujus, &c. Prelatt, & c. procedebart ad mquivendum de 
eriminibus, &c, & Laici (nota Clef ulapotefate domi- 
norum 11 bujuſmodi inquiſit:onibns notkednt jurare de weri- 
tate dicenda, Fu 
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1. Note, Why Lay-people refuſcd ro be eximined for 
Crimes and Exc:(s, 

2. Th: Judges of the Common-Law, by their Prohi- 
biciongdid incerdV&, &c.25 appears by their Regiſter and 
other Aurhorities in E1.1.,time, &c. 

3. Thar where by th: Law chty moy examine Laiye 
people upon Ouch, in cauſes mutrimonialib is & teſtame t= 
tariis; Here Boniface makes the Canon to extend to 
Petrata & exceſſus, which Canon was utterly againſt the 
Law and Caſtom of Exglanl. S:e another at the ſamy 
time in Liaweol : Cap. de Brnef. fo. 231. *And this is 
declared by AR of Parliament, mac 9 E1. 2. called, 
Articuli Clert;ſs Prelati imponint penam picuuariam alicu; 
pro pcccatoz&c. Regia probibutio lotum babet. 


Trin, 5 Jac, Regis, Caſ: concerniag Pardons. 


” The Law ſo regards the Weal=publike, that though 
the King ſhall have che Suir ſolely in his Name for the 
redreſs of it ; yer by his Pardon he cannot diſcharge the. 
Offender, becauſe ir is not onely inprejadice of thed 
King, bur in damage of the Subjz4s 2: If a man oughx co 
repair a Brid ;c, and for defaulc of Reparation, irtall ro 
decay ; in this Caſe, the Suit ouzhe co be in the King's 
Nam:,and ht isfole Party co it,bur for the benefic of his 
SubjzAts: And if che King pardon ir, yer the Off:nce 
remains ; bur p:radvenrure the Pardon ſhall diſcharge 
che Fige for the time paſt. And wirh this agrees 37 H. 
6. 4. 6.Plow. Con. in Nichol's Caſe 487. A multo for tiort 
n caſc of D-poplation : for this is not onely an Offeng: 
againſt che King, bur again? all the Realm ; for by chis 
the Re2ln is intcebled, and therefore D:popularion and 
Dimioucion of $u5j:4s, is a greater Nuſance than the 
hindrance of Subj:&s, -in their good and caſte paſſige 
by any Bridge or H gh-way, And torrhis,no:withſtand= 
ing the Kin2*s Pardon, ht: (hill be bound to re-cdifi the 
Houſes 
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Houſes of Musbandry which be cepopulated; and theugh 
for the time betcre the Pareer, perchance be ſhall nor 
be Fined, yet withour deubt be ſhall tor thertime ater 2 
For the Oftence it ſeit capnot be parcened, as in Caſe of 
a Bridge or High-way, becauſe it is malum in ſe. Bur 
this continues as to the Fine and Ippriſcrmnt, arall 
times afrer the Pardon ; Bur the Peralty infl.Red by the 
Srature may be diſcharged, ©uia jrovibitum, Vide 3 Ed. 
3 Tit, Aſs. 443. Bur when the King chargeth his Sub- 
JeRs for the making of a Bridge, or Cawiie, or Wall, 
&c. there the King n ay diſcharge thc Poatagey Murages 
&c, 

Note, If one be bound to the King in a Reccgnizanee 
to keep the Peace, in this C:ſe , the King, befote the 
Peace broken, cannot pardon and releaſe the Recogni= 
Zance,as *tis agreed 11 H. 4, 43. 37 H. 6.4. 1 H,7.10, 
becauſe it is made for the Safery of the King's Sub- 
7a, 

Note, No Licence can be made to co any thing that is 
Malum in ſe, but Malum probibitums 11 H. 7, 11. } £7. 2. 
$y H.6. 38-6 9. 


Ce een — 


Trin, 5 Jacobi Regis, Caſe of Commiſſions. 30- 


No'e, Commiſſons in Engliſh, under the Great Seal, 
were directed ro divers Commiſheners in the Countics 
of Erdford, Fucks. Huntington, Northampton, Leiceftery and 
Waywick, wo inquire of divers Articles annexed, which 
were alſo in Engliſh ; tro inquire ef depopularion of Hou- 
ſes, convetting Xabic Land into Paſiurc, &c, rhe Come 
miſſioners one!y to have power to erquire, not to hear 
and derermin: + By colour whereof, many Preſcniments 
wiere taken in Engliſh, and returned into the Chancery 3 
and after, viz, Tiin. 5 Jac, It was Retolved by the two 
Chic Juſticcs, }7alm* (ly, Fenner, Telwiitong Vams, Stigs 

« Aithatity 


of. 
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Althum, and Foſter, that the ſaid Commiſſions were a- 
gainſt Law, for threc K :aſfons, 

1. Becauſe they were in Engliſh, 

2+ B:cauſe the Offences inquirable, were not certain 
in the Commiſſhon,bur in a Schedule annexed, 

3- B:cauſe,chac it was onely co enquire, which is a« 
gainſt Lawz for ſoa man may be wJuſtly accuſedor 
dctamcd, and (hall have no Remedy nor Traverſe to ir ; 
for ic 1s not within the Srarute of the 5 Eliz, Ar Com- 
mon-Law Aflizes were net taken, bur before Juſtices in 
Fyre (who fir yirtute breuys, every ſeventh year , Vid, 
Brittos. fo. 1, and Bratte:,libg.and 11.) or inthe Com- 
mon-Pleas z And becauſc this waz, a &reat trouble, ic 
was provided by Magna Chategcopbi* .Duod reqaetiones 
de nova diſſeizina, & de mort' d'anceſtcy non capiantur 
nifs in proprits Com'tatibus, &c, And after by the Starme 
ot Weſtminſter 2. 6ap. 30. it was provided, &nod aſſignen- 
tur dxo Fulticiarii jurati coram qnibus et non alizs capiantur 
aſſiz, ad plus ter per annum, By which AQ, Juſtices of 
Nift Prius were conſticured of ocher Pleas, as well of one 
Bench as the other,Coram quibus,8c, And by the ſame 
AR, Juſtices of Niſs Pris may give Judgment in Af 
Tzes of Darreine priſcntment, and quart Impedit. Then came 
the Statute 2Y Ed.F. de firibus, cap, 4. and provided, 
that inquiſetiones et recog1itiones Capiantly tempore Vaca = 
tionis, generally before aliquo Fuſticiario de utroq; Banco, 
coram quibus, &c. And atcer by the Statute of Tork,cap. 


3. .It is provided, That in Plea of Land, Nifs Prius ſhall 3 


be taken before one of che Faſtices, &c. and Cap. 4. Thar 


no other Pleas moved by Arrachment or D:ſtceſs, ſhall | 


be taken before any Juſtice, &c. By the 14 Ed. 3. cap. 16. 
Niſs Prius may bertaken in any Plea before ewoy fo one 
be Juſtice of one Bench, or Chief Juſtice, or SerJcanc 


ſworn, %\ 


By the Srarure ds finibys cap. 3» Tuſticiarii ad aſſixas ; 


capiend. aſſignati deliberift G olas in Com. illis, &c. vide 


de recitat. del Stat, 38 Ed. 1. de aypelfat, which _— 
x 
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the Scature de filonia ; Feleny termealy included Tref« 
paſs, wide Stamp. 57. 3 He cap. 7. gives power to Ju- 

ſtices of Aſizc,to hear and dtte1mine Treaſon, concern= 
ing falſe Moncy, 14 H, 6.cap. 1, gives Juſtices of Niſe 
P;1us power in all Caſes of Felony and Treaſon to give 
_ 28 Ed. 1. De apfel/ati5,gives Juſtices of Al 
Ize power to try Appeals ct Approvers. 

They may alſo bythe 34 8nd 35 H.8. cap. 14. write to 
the Cle1k of the C1own, de Banco R, to certific the firſt 
ConviRicn in their own Name ; otherwiſe the beſt Form 
1s in the King's Naire, 2 and 3 Ed.6.cap.24- 

By an ſuper chartas, cap. 10. & 4 Ed.3. cap, 11s 
& 7 R. 2.6; they may hear and dere; minc Conſpiracies, 
talſe Ihſo1maridns,&&c, By the Statue of Northampton, 
2 Ed. 3. cap. 3. they may hear and determine the Sta- 
tute of Armory and puniſh Juſlices of Peace and others, 
&c, 

They ought rwice a year to pree)ain the Starure, 32 
H. 8.,2td other Sratures, againſt Champerty, Imbra- 
cery,and unlawful Retainers, . « 

By 3H.7. cap. x, they may take Bail of one acquit- 
red of Mather within the year, to anſwer the Appcal of 
the Party, C9, 

By 33 H. 8.,they muſt _, - in their Circuir the 
Starure agazpſt unlawful Games, They make Execution 
of the Statute 13 H. 4. cap. 7. of Ryois, &c. And by 
2 H. 5.cap. 8. Com miflicn ſhall be awarded, to erquire 
of the Detaulrs of Juſtices of Aſſizegand of the Peade, 

By #<ftminſter 2 cap. 38. and 2 Fa.z, c. 5. they ovghe 
alſo to ex quue of the 23 H,6, cop. 10. carcernirg Shes 


© riffs, &c, Baylifls, &c. and Guardians of Priſons, for 


their Extertion, ang delivering who are not Bailable, ard 
detaivirg who are, } Marie, Dycy 99. they held Plea in 
Aſſize of Murther,by W-a-asd 3 H. 7:,ahd of We 
by C« mmiſſion of Gaol Deliyery, By 23 Ed. 3. 

may inquire of Default, &cMſpunithmens of Viauallen, 


C, 5 7 
Notes 
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32 Caſes of Cuftomes, fc, Lib. 12, 


Note, Juſtices of Oy:r an1 Terminer can only enquire 
of ſuch who arc cadi:d before chemſclves 3 Bur Juſtices 
of Gaal-delivecy may arraign a Priſoner indiRed before 
echers ; ths words of their Commiſſi»a are, Ad Gaolas, 
Glam de B, d: priſeutribus in ea exiſtent, bac vice delibe= 
vand. ſccund. leg's, & 5, Brook tit, Commiſſion, 3, Maiine 
24. 4 E4. 3. cap. 2, Juſtic:s of Gaol-delivery deliver 
Priſoners indi t-d b:fore Gaardians of the Peace, And 
by x E4.6. cap.7. n:w Commiſlioncrs of Gaol. delivery, 
This extends not © [nd & 1:ats, &c. before Commiſh- 
oners 0* Oyer au4 Termiter, b:cauſe rhe procecdings be- 
fore Juſtices of Oy27 a1 Verm'ner, afrer the Oyer deter= 
mined, oughc ro cemain in che Kings Bench ; Bur the 
Records b:tors Juſtices of G19l-delivery remain wich 
the Cutos Kotu'lorum , vide Bok. tic, Commifſton 1x3. 
38H. 8. Title 0y:7 244 Terminery 44 Ed.z. 3-43, 


4 q Caſe of Cuſtomes, Subſidies, and Impoſitions. 


pan Conference berween Pophan, chief Juſtice, and 
my lelf, upon a jadgmeat lately givea in the Exchequer, 
and upva Conſideratian of our Books and Statutes, Ir 
app:arcd, Trar che Rule of the Common- Law js the 
ence R-ziter 5 Ticle a4 quod: dampuun & F.N. B, 222. 
&, quo1 patiia magis ſolito non 0weretwr nec gravetur. 
Allo anocher Ruie , Tnat the King may Charge his 
People to a thing which may be totneir Profir, withour 
a{T:ac of ths Commons, buc not to their Gharge, As is 
held io 13 H. 4. & Statutun de Tallazio noz conce- 
dens, & Miz. Chart, cap. 30, which hath bgen con- 
krmed abuve 30 times, /: & le Stat. 25 q. .F Ed, x. 
an trtis 9 El. 3. Cap. 1. 3. 14 E4. Ley "25 Ed. 3. 
£1Þ. 2, Queen May put an Impofition upon Cloarhs, 
which x :liz, Dy:r, 165. was moved, bur not Reſolved 2 
Vide 3TH. 8. Dy:7, fol. 43- & 1 Elix. Dt I65. 
Mrgns Cuft.oma, & Parua Cultuns: Vide 9 Hi12. & 
35» "Ul on 


\ 
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Upon all which, and divers Records by us ſen, it 73, 
appeared ro us, That the King cannot at his Plcaſurg 
pur any Impoſicion upon any- Merchandize to be Impore 
red or Exported, unleſs for advancemgar of Trade, che 
life of the Iſland, Pro bono publico. As if in Forraign 
Parts any Impoſition is pur upon the Merchandize of our 
Merchants n8n pro bo1o publico; to make equaliry, and 
advance Trade , the King may put an Impofitieon upon 
their Merchandiz:s, for this-is not againſt any of the 
ſaid Srarutes ; which was the Caſe of Currancs lately 
adjudge in the Exchequr, And alſo of Cuſtomer Smith in 
Queen E({;3aberh's rime, 

And it was clearly Reſolved; That ſuch Impoſicien,ſa 
put, cannor be demiled or granted to any SubjeR, bee 
cauſe ir is to augment and decreaſe, or be quite caken 
away upon occaſion, 

And chough the King may prohibice any p:rſon, in 
ſome Caſes,with ſome Cormoditics, to paſs our of the 
Rcalm, yer this cannot be wherethe end is Private, bug 
where it is publick ; becauſe ©uam plurima nobis et Coe 
rone prejudicialia in partibus exteris proſcqui intendit z and 
to reſtrain in timeot Dearth or War tor Neceſſicas eſs 
lex temporis. 

Ic appeared to us alſo, Thar at Common Law no 
Cuftom was paid, bur only for Woolls, Woollfells, and 
Leather, which is called in Magna Chartay Refta conſur= 
tudo, all others are called, M-la Tolneta ; which in the 
Starure de Tallagio non conced: nds, is called Male And ic 
hath of long time been aſed by Parliament, co Grant ta 
the Kings, at the beginnings of their Reigns » 
certain Subſidies of Tunnage and Poundage for rerm of 
Life, which began 2& 3 H.5. 31 H.6. cap. 8. and 
Iz Ed. 4. cap. 3. which proves the King, by his own 
Power, cannot impoſe it ; and this may be granted" by 
the K.ng, but the other nor, Vide 31 H. 8, Dyer 43« 
1 Ma, D. 92. 1 Blix, Þ; 165. 2 and 3 Þ. and M.D.128. 
12 Eliz,D.296. 23 Eliz.D.375. 45 Fd.3. $4p, 4. 27 Af 
fl. 44+ Rrgiſter 192, rc. D Vide 


«ET 


IA 


3s. 


34 CNY Caſe of Litells, &c. Lib, 12, 


Vide Magna Charta, t:p,J6. They are called Conſnetu® 
dines; Et per vocabulum arts ; they are Called, Cutuma : 
Vide Leſtat. 51 H, 3. Til. Exchequer in Raſtall. and 
g'Ed. ;. cap. 1, , 

. | Vide Forteſcu: d: laud. leg. Ang. Cap. 36. ful. 48. & 
fol. 13. cap. 9. 

And note, for the b=n«fic of the Subj:&, rhe King 
may lay Impoficioa within the Realm, i@ repair High- 
wayes, Bridges, and Walls for defence, Bur the ſum 
muſt be proportioned to che benefir, And this appears, 
13 H. 4 16, Sce alloCharta mercatoria ex Kot. mercator. 
31 Ed. 1, ", 4% Patents, 3 Ed. 1. n. 1. & 9. de ſacco 
laie dim, marce lifta Cortorum 1 Marke, &rc. Fines 3 Ed. 
I. 24. int et non in doiſo: Vide Rot. Parl. an. 13 Ed. 
3« And 22 Ed. £,n, 8. And 8H. 6.4. 29; 28 H. 6. 
3.35: 9K. 2.7% 30. 29 E1.3. Ir. n. ex Ret. Parltam. 
5 Ed.3.n. 17, 18, 19. 22 Ed. 3. #. 31. 5 E1.3.% 
I63. 5 Ed, 3-1. 191. 38 Ed. 3. 8. 26. Rot. Parl. 7 R. 
343. 35+ 36. 9R. 2.1.30. 2R.2, Parl. apud Glocejtri- 
am. Alt.25.1R. 2. Parl. accord, 1 R. 3. againſt Bene- 
volence. Vide Clauſe 4 Ed. 3. nt. 22. bis. 


— 


Caſe of Libells between Edwards and Wooton, Is Cam. 
SteWat. 


The Caſe was, That DoRor Wooter writ ro Edmunds 
an infamous, malicious, ſcandalous, ang obſcene Lerner, 
with his Jha ſubſcribed, And this he Sealed and di- 
regcd to his Loving Friend, Mr. Edward Specd, this, and 
atcer the ſaid DoRor diſperled ro others a great number 
of Copies of rhe ſaid Letter, 

And ic was Reſolved by. the Lord Chancellor Egerton, 
the two chict Juſtices, et per totam curiams Thar this was 
a ſubie and 2 dangerous kind of Libell : For though 
the writing of a private-Lecrer, wichour other Publicati- 
ef, the Party co whom. it .is directed canner have an 
Agian 
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Aion Sur le Caſe, bur where it is publiſhed co others® 
to the Plaintiffs Scandal, Aion lyerh, 

The DoRor thought this could not in any manner 
; have been puniſh't ; bur *twas Reſolved, That che infa= 
4 mous Lerrer, which in Law isa Libell, ſhall be puniſhed 
inthe S:ar-Chamber, being an Offence to the King, and 
O a motive to breach of the Peace: And in the Caſe at 
Bar , the diſperfing of Copies of it, aggravares the , 
” Offence, for which alſs the Party may have an AQion 
4 Sur le Caſes, 
_ Note, By the Civil Law, a Perſon diſabling himſelf co 

bear Office, or making a Libell againſt himſclf, ſhall 


G be punifhed ; And though the DoRor ſubſcribed his 
- | Nametothe ſaid Letter, yer ir importing matter Scan 
1 | dalous is in the Law a Libell, 


2 The Law of the Lydiazs is, That who flanders another; 
" | ſhall be ler Blood in the Tongue x who hears ic, and 
aſcents ro ic in the Ear, &c, 


Mich, 5 Jac. 'Regis, Woeton and Edwins Caſes, 4J 5, 


In Replevin, the Defendant avowed, and the Blaig- 
N. | iiffdemurred, and the Caſe was thus; 

William Hawes was ſeized in Fee of a Mcfſuage and 5F 
Acres of Land, five Acres of M:adow, and fix Acres of 
Paſture, in Formanton in Com. Hereford. and 27. Zuniig 
2 | 288; 8, by lodenture, demiſed the Tenement aforeſaid 
to N, Traheron for 79 years, Redden1o inde annuatim pref «re 
Gulielm. Hawes et aſſign. ſuis 2.6 5, $ d. ac the. Feaſts of 
the Annmnciation, and Sr. Michael, by <qual portions, 
And after che Lefſor dyed, and the Revcrfion deſcended 
"> } to William his Son, under whom the ſaid obs Edwin 
3* F Claimed, And the ſole Point was, If the Rent reſerved 
in thys Caſc ſhall go ro the Heir, or be determined by rhe 
=} dcarh of the Leſſor, 


D £ x 


26 Caſe concerning Buggary, Lib.r2; 


If thc Leffor ha&reſeryed the Rent ro him withour 
more, this ſhall derermine by che death of the Leflor. 
And the addition of the werd Aſſi;nes ſhall not enlarge 
the reſervation ; for the Afſignes cannot have the Rent 
logger than the Leflor hiimyſclt ſhould haveitr, Vide 18 
Ed. 3. tit. Aſſ. $6. 10 Ed, 4. 18. 27 H. $. 19. per 
Audl y,et vide Hill. 33 Elig, Kot, 1341. Ina Replevin, 
enter Richmond and Butcher 3 Butcher avowed for Rene 
as Heir to his Father, upon a Dcmiſe made by his Fa- 
ther of certain Lands, for 21 years, by theſe words, Red- 
dlendo proinde durant, termin. 21 annosprefat. (Patri) exe- 
cuter et afſignat. ſuis 101. legalis, &c. ad feſta, &c. And 
it was adjudged , That by this Reſervation the Heir 
ſhould not have the Renr, becauſe the Reſcrvation was 


to the Father, and his Exccutors, &c, not co his 
Heirs, 


—kÞ@—_ 
— 


Mich. 5 Jac, Regis, Caſe concerning Buggary. 


The Letter of the Statute, 25 H. 8. cap. 6, If any 


Perſon ſhall commir che dereſtable fin of Bupgary with 
Mankind or Hops Ke it is Felony ; which A& being 
Repealed. r Ma, 1s revived and made perperual 5 Elizg 
Cap. 17. and be loſe his Clergy. 

It appears by antient Authorities of the Law, That 
this was Felony, bur they vary in the puniſhment, For 
*Brittens "who writ 5 Ed. x. cap OF. ſaith, That Sorcerers, 
'Sadomers, and Heieticks, ſhall bE burned 2: F, N. B. 269. 
-ngrees with ir, Bur Fleta {b. 1, cap. JF. Chnſtians 
Apoſtatigc. debent camburi, (this ae rees wuh Britton) 
bur Pccorantes et Sodomite terra vividufodiantur, Bur in 
the Mirror of Juſtice, vouched in Plow. Com, in Fogeſſes 
Caſe ; the Crime is more high, tor there it is called 
Crimes leſs majeſtatis, 3 horrible Sin againſt the King, 
either Celeſtial or Terreſtial in chree manners; 1, By |} 
Hereſy, 2, By Buggary, 3. By Sodomy. Nate, _ 

| " Gowy 
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domy is with mankind, and is Fclony, and to maketha® 
Offence, Oportet rem penetrare et ſemen nature cmittere 
et fuy4d-re; tor the Indimient 1s,Contra ordinationem Crea- 
tor:s et nature ordinem rem Fabuit veneream diftumg; pucrum 
Carnaliter cognovit ; and fo ic was held in the Caſe of 
Stafford, Pederaſtes :mator pucrorum, Vide Rot, Parl, 
Fo Ed, 3.58. Svina Rape there muſt be penerration, 
and emiſſion of $:cd, Vide Stamf. ſol. 44, which Sta- 
rate makes the Accefſary Guilry ot Felony, 

Weſt /R, cap. 34. If a Man raviſh a Woman, 11H. 4. 
13. lf one Aya another in a Rape, or be preſent, he is 
principle in the Buggary, Vide Levuit. 18. 22, et cap. 
IO, 13, 1Cor. 6. 


Caſe of Premunire. 


In DoRor Caſines Book, intiruled, Au Anſwer, &*c. 
and publiſhr 1584, And a Pamphlec lacely publiſhe by 


DoRor Ri1l:y, they would obrruds upon the World, . 
That integard by the AR iS Elix. cap. 1. all Spiricual 
and Eccicfhaftical Power witHin the Realm is annexcd to 
the Crown, and the Law thereof is the Kings Eccleſi- 
aſtical Law ; That therefore no Premunire lyes againſt 
a"y Sv:ritual Judge for any cauſe whacſoeyer ; And the 
Reaſons ſome of thei Profeſſion give to confirm it 
ares 

1. That yphen the Srarure of Premunire was made, the 
Pope uſurped Ecclefizſtical Juriſdiiongthough de jure it 
belonged tathe King : Bur now fince the King as well de 
facto 2s dejure is Supream Head of all 5 The 63uſe being 
changed, the Law 1s changed alſo, | 

z. Keonclufion of the Writ of Premunire is in Downs 
Regts contemptum et preſudicium- et difle Corong et dignita- 
tum ſuarum Leſionegpet exbevedatiqnem manifeſtam et contra 
ſorman ftatuti, &c. which-proves the Juriſdictions unired 
to the Crown ; and a is united $9, and derived _ 

. 4 at 
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The Crown, cannot be ſaid coatra Coronam et dignitatens 
Regs. 
- The High Commiſſion Court is the Kings Court, 
and therefore rhough ic may be ſaid, The Confiſtory 
Courts are Curie Epiſcoporum, yer that Court, by force 
of the High Commiſſion, is the Kings, and fo their Pro- 
ceeding+ ſhall nor be lyable to the Premwiire. 
j 4: This new Court is creed by Ac; of Parliament, 8c, 
[6R2 .{,gPnd becauſe the Srarure of R, 2: ſpeaks de curia Romana 
ſeu alibi, ec. This (alib;) cannor extend tro a Courr 
ere&ed by AR of Parliamenc, 1g Eliz. Bur to theſe Ob- 
Jections it was anſwered and reſ6lved by divers Juſtices in 
this Tezpy » That withour Queſtion ther Scatures of 
(J] Jhr1.4.137 Ed. 16 R.2.&c. de Premunire, are yer in force, And 
all proceedings before any Ecclefiaſtical Judge, that were 
in danger of Premuzire before x Elix. are now in caſe of 
- Premwnre after the ſaid AR, the ſaid ARts of Premunire 
not bcing repealed by x Eliz., 
IT. 2. Andas to firſt and ſecond ObjeRions, it was 
anſwered, Thar true it is, The Crown of Exgland hath 
as well Eccleſiaſtical as Temporal Juriſdiftion annex'd 
to ir, 'as appears by the Reſolution in Cawdyyrs Caſe from 
Ageto Age, And though this was de jure, yer where 
the Pope became ſo Potent, he uſurped apon the Kings 
Ecclefiaftical Power 'in this Realm, but this was meer 
Uſurpation, And therefore a!l the Kings of this Realm, 
Totis wiribus proinde, for eſtabliſhing > their Temporal 
Law, by which they inherit their Crown, and by which, 
&c, were alwayes jealous in any part or point ir' ſhould 
be incroached upon ; And if the Ecclefizftical Law did 
uſurp upon the Temporal, ir was ſeverely puniſhed, and 
the Offender judged an Enemy to the King by the arci- 
ent Scarures z - and every ong might have killed him be- 
e. [.ÞZ\fore the Srature of 5 Elitf / And this is the Reaſon, the 
i Crown ir ſelf is direRed deſcendablz by the Common 
Law, and Treaſon againſt the Crown is puniſhed by 
this Law, And therefore uſurparion by an RI" 
Th e 
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call Judge upon ic, i> ſaid to be contra Coronan et dignis 
ratem Regis : And all Prohibitions fince x Eliz. do con» 
clude contra Coronam <> dignitatem Regiam ; for as 'ewas 
reſolved by all che Juſtices, . Paſch. 4 Fac. Regis, eſt ,Z 
co1tya Coronam, &c. when any Eccl fi.fticil judge doth 
aſurpe upon the Temporal Law , for the cauſe of the 
Subj: & is. drawn ad aliud eramen, when his Cauſc is not 
ended by the Common Law, whereto by Birch-right he 
is inhericable, . 

3. As to the Third, though rhe Court by force © 
High- Commiſſion is che Courc of the Kinz, yer their 
proceedings are Eccl. fiaſtical ; And therefore if rhey 
uſurpe upon the Temporal Law, this is the ſame offence 
which was before the AR, 16 Eliz. 

4. As to the Fourth, though ic be a new Court, yec 
the antient Sratures extend toity in this word CAlih;) and 
in H, $, times ſeycral new Biſhopricks were ere&ed z yer 
never any queſtion, bur the old Atts of Premuaipedid ex- 
trend to them. Bur to anſwer all Obje&ions ar onceg 
whereas the A x Eliz. repealed the S-arute x& 2 P. 
& M. cap. 8. yer there is an expreſs Prayiſo in the ſaid 
AA 1 Eliz.That it ſhall nor extend to Repeal any Clauſe 
or Marter contained in the 1'et 2 ÞP, M. which in any 
ſort concerneth any matter or cauſe of Premunire, bur 
that all of that ſtand in force. See the (aid rwo Ads, 


* andalſor6R. 2. Alſo th: AR of x1 Eliz, revives the 


Atzy H.8. cp. 20, which makes 2 Premuaire in a 
Dean and Chapter, &c, for not eleing, certifying or 
admitting a Biſhopeleed z by all which, ir appears the 
ſaid A& of x Eliz, never intended to take away the offence 
of Premunire. 

Bur note in whar Caſes a Premunire lyes, and in what J9, 
nor, 
T7. Inall Cauſee, when the Cauſe originally belongs 
rothe Cognizance of the Eccleſiaſtical Court and Suir 
is proſecuced there, as belonging ro their Cognizances 
(chough in crurh (if righely examined) it ought ro be 
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determined ar Common Law) yet no Prenuwnurelyes there, 
Þur a Prohibition, As if Tythes are ſevered from the 
nine parts, and are carried away z if the Parſon ſue for 
the Subſtraion of theſe Tyrhes in the Spiritual Court, 
this is not in the caſe of Premunire, Yide 10 H. 4 2+ 
agreeing, with this Opinion, $1 if a Parſon ſuc for 
Tyrhes of, Jurmiſing that they were Sylue Cue, under 
the age of 20 ycars, where in truth they were above ; 
yet a Prohibicien lyerh, and no Premunire, 

2. Burchough the Cauſe originally may appertain to 
the Cognizance of the Eccleſiaſtical Judge, yer if he 
Tue for it in the nature of a Suir, which doth nor belong 
xo the. Feclefiaſtical Court, bur ro the Common Lam, 
there a Premunire lycth : As inthe former Caſe, If the 
Parſon after ſevering of Tyrhes, will in any ee aſt 
cal Gourt ſue for carrying away his Ty ? rom the 


9 parts, which Attion p:r:ains ro the Common Law : 
In ſuch caſe both the A-:or and Judge incurr che danger 


of Premunire, And ſo it was adjudged x7 H. 8. as 
One Turb:7vil- ſued a Premunire 


Sp:llman Reports 1 2 
againſt a Parſon, that convened him into the Ecclefiaſti- 
Cal Court, and there libe]'d againſt him for taking of 
Ty hes which were ſcyeatfrom the nine parts, and the 
Parſon was condemned to be out of the proteRion of the 
King, -co forfeit all his Lands, Goods, and Charttels, and 
his Body to perperual Impriſoament, and damages to the 
Party, So of a Monuary delivered and re-raken ; if 
the Parſon ſue for this as for a Mortuary co him delive- 
red, he is in caſe of Premunircy 10H. 4. 2, $9 in the 
Caſe pur for rythe of Wood, - if it appear by the Libell 
that the Cognizance of the Caſe doth nor. belong to 
Court Chriſtiin, the Premunire lyes, -as you may ſce 
in the Book of Entries, tit. Diſm-s, fol. 22x. Bur the tir, 
Prohibit. on, fol. 449-. Diviſone Diſmcs, Pl,253, 4,.5» & 6- 
If che ſuir be pre Sylz cedua,ofc. and the Suit be framed 
þ as the Cognizaoce belongs co Court Chxiſtizn,though 
the wruch be otherwiſe ; go Premunire, but a Prohibition 
ET" ag ' 3+ When 


- 
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3- When the cauſe originally belongs to the Cogni* 49. 
zZance of the Common Law, and not io the Eccicli«ſti= 
al Court ; there though they Libel for ir according to 
e courſe of the Ecclefiatical Law, yer the Premwnire 
yeth, becauſe that this draws the cauſc which is derere 
minable a: Common Law ad aliud*cxamen, viz. to b: 
decided by the Civil Law, and ſo deprives the SubjeR of 
Common Law,his Birth=righr ; and wi h chi» agrees 
he Beok of Entries, tu. Premumre, fol. 229. b, & 430. 
. So thar if the Origiual cauſe be Temporal, though 
ar they proceed by Ciration, Libel, &c, in Ecclefi- 
ſtical manner, yer this is in danger of Premumire. And 
he reaſon of this is, becauſe he endeavours to draw Cop- 
itiozem que ad Curiaw domini Regis prrtinet ad ali 1d cxa- 
# ; thac is, that the Debt, the Cognizance wh:reof 
belongs to the Court of the King z; he intend. by the 
Driginal Suir ro draw itto be determined by the Eccles 
aſtical Court, 
And note , In the Inditment of Pr:munire againt 
ardinal wolſ.y, Mich. 21H. $. 14. it is ſaid, Duod 
Prediflus Cardinalis intend. finaliter aut/quiſimas leges 
l1glie penitus ſubvertere et enervare, wwue:ſumgue hos 
Regnum Anglie et equſdem Anglie popwlum, 1 gibus imperia» 
(bs, wſlgo dift.legibies Civilibus,et corum legum Canonibus 
nerpetuum (ubincarty &c. And this included” within 
heſe words, Ad aliud examcn traberey, viz, to degide 
hat by the Civil Law, which is determinable by the 
ommoun Law, And upon this was a notable Caſe in 
Hill, an. 25 H. 8, of Nicholas, Biſhop of Norwich, againſt 
hom, he then being in the Cuſtody of the Marſhall, ' 
e Kings Artorney did prefer a Bill of Premunire , the 
atter whereof was this, In Thetford in Com. Norfolke 
ath been de tempore cupusy &c, ſuch Cuſtom thar all 
cclefiaſtical Cauſes rifing in that Town ſhould be de- 
rmined before the Dean > that Town, who hath parti- 


all 


ular | 1 emp there, and that none in that Town 


drawn in Plea in any other Court-Chriſtian, 
unleſs 


Al. 
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unleſs before the ſame Dean ; And if & ought a@ b* 
done againſt rhe. ſame Cuitom, this ro be preſenced 
before the M1yor of the ſame Town, and the Parry t< 
forfeit 6s. 8d, That One ſuch ſacd in the Confiſtory 
of rh< Biſhop tor a thing ariſing within the > ſaid Town, 
which was preſ:nied before the Mayor, for which he 
forfeired 6 5. 8 d, The Biſhop cired the Mayor to appear 
before him at his Houſe at Horiz in S»ffolk, generally pro 
ſalute anime, bur upon appcararce, livelled upon all the 
Marter, an4 enjoyn'd him on pain of Excommunication, 
to annul the ſaid Preſentmenrt ; The Biſhop had Council 
aſſizned him, who obj:cted, That as well the Prefcnt- 
ment as Cuſtom was veid, and therefore not coatra Co- 
rozum, &c. nor drawa by the Biſhop ad aliud exa- 
mer. 
2. They obj:4ed, Thar the Biſhop's Court was nor 
intended within the AR of x6 R, 2, but in Cur. Romazng 
aut al.bi, and this (alib:) ought not to bes out of the 
Realm ; bur it was, 

Reſvlved by Fitz, Fames, chick Juſtice, Et por to- 
tam Curiam, That be the Cuſtom or Preſentment good or 
bad, this is a T-<mporal thing, dererminable at Common 
Law, and not in Spiritual Courtz and therefore the 
Biſhop hath incurred th: Premunire, 

3+ That :lbj extends 2s well ro the Biſhop's Courts, 
&c. as well within the Realm, as clſe-where ; and ſo the 
Court ſaid irc had bern ofren adjudged : whereupon the 
Biſhop confcfled rhe Inditmenr, And Judgment was 
given, That he (hall be our of the King's: ProreRion, 
and that his Lands, Goeds, and Charel:, ſhould be for. 
feired, and his B»dy to be impriſoned ad veluntatem 
Regis z Oc. 


= «9. = ſr.i.c.c hk: ww oa «© A. : 
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Nicholas Fuller*s Caſe, Al. 


In the great Caſe of Nicholas Fullry of Grays-Inn, theſe 
Points were Reſolved by all the Juſtices and Barons of 
the Exchequer. 

1. Reſolved, That no Conſultation can be granted 
out of Term, becauſe ir is a final award of the Court g 
and can neither be granted in Term nor out of Term by 
all che Judges, except in Court ; the name of the Wrir 
fignifying che ſame. 

2. Reſolved, That the Conſtruftion of the Srature 
1 Elix, cap. 1. and of the Letters Patents of High-Com- 

. miſſion, in Eccleſiaſtical Cauſes, founded upon the ſaid 
AR, belongs to the Judges of the Common Law : And 
* therefore the Conſulcation which was granced with this 
reſtraint, Ouatenus not agat de authoritate et validitate 
Litcrarum Patentium pro cauſis Eccleſsaſticis, wobus vel alt= 
quibus veſtrum dirett. aut de expeſet one ct interpretatione 
Statuti de anno primo nuper Regine, &rc. As if the King 


- hath a Benefice dozative, by Letters Parents; his ſhal 
j_ nor be viſicable, Tor deprivable by any Eccleſiaſtical 
Authority, but by the Chancellor of the King, or Com- 
” miſſioners under the Great S:al. 
be 3. Reſolved, When there is any Queſtion concerning, 
be what Power or Juriſdigion belongs to Eccleſiaſtical 
a Judges in any ſuch Caſe, the determination of this be» 
n, longs tothe Judges of the Common Law, in what caſes 
_ they have Cognizance, and in what not 5 And accor- 
_ ding to this Reſolurion, Bratton, lib. 5. traf?. de except. 
Cap. 15. fol. 412. Vide alſo Entries. fol. 445. There was 
a Queſtion, whether Court-Chriſtian ſhould have Cognie 
nance of a Lamp, and a Prohibition was granted, ud 
104 protedant- in Curia Chriſtianitatis,. quouſque in Curia 
las wſtra diſtuſſum ſutrit ut1@m7benitio pliciti illius ad Curian 


noſtram, vel «4 forum Eccleſcaſticin pertineat. And - 
13 


Al. 


42 Caſe of Premunire, Lib. 12, 


unleſs before the ſzme Dean : And if & ought aa b* 
done againſt rhe. ſame Cuſtom, this ro be preſenced 
before the M:yor of the ſame Town, and the Parry t< 
forfeit 6s. 8d, Thac One ſuch ſacd in the Confiſtory 
of rh« Biſhop tor a thing ariſing within the » ſaid Town, 
which was preſ:nied before the Mayor, for which he 
forfcired 6 5. 8 d, The Biſhop ciredthe Mayor to appcar 
before him at his Houſe at Hoxia in S»ffolk, generally pro 
ſalute anime, but upon appcararce, liociled upon all the 
Matter, an4 enjoyn'd him on pain of Excommunication, 
to annul the ſaid Preſentment ; The Biſhop had Council 
affizned him, who objz&ted, Thar as well the Prefcnt- 
ment as Cuſtom was veid, and therefore not coatra Co 
rozum, &c. nor drawa by the Biſhop ad aliud exa- 


men. 

2. Theyobj:4ed, That the Biſhop's Court was nor 
intended within the AR of x6 R, 2, bur in Cur. Rommng 
ant al.bi, and this («lib:) ought not to be out of the 
Realm ; bur it was, 

Reſolved by Fitz, Fmes, chick Juſtice, Et por to- 
tam Curiam, That be the Cuſtom or Preſentment good or 
bad, this is a T-mporal thing, dererminable at Common 
Law, and not in Spiritual Court; and therefore the 
Biſhop hath incurred th: Premunire. 

3+ Thar «bj extends 2s well ro the Biſhop's Courts, 
&c. as well within the Realm, as clſe-where ; and ſo the 
Court ſaid ir had been ofren adjudged : whereupon the 
Biſhop confeſſed rhe Inditmenr, And Judgment was 
given, Thar he (hall be our of the King's ProreRion, 
and that his Lands, Goeds, and Charel:, ſhould be for. 
feited, and his Body to be impriſoned ad voluatatem 


Regis; Oc. 
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Lib.12. Nicholas Fuller's Caſe, 43 


—_— 


Nicholas Fuller”s Caſe, Al. 


In the great Caſe of Nicholas Fullcy of Grays-Inn, theſe 
Points were Reſolved by all the Juſtices and Barons of 
the Exchequer. 

1. Reſolved, That no Conſulration can be granted 
out of Term, becauſe iris a final award of the Court x 
and can neither be granted in Term nor our of Term by 
all the Judges, except in Court ; the name of che Wric 
fignifying the ſame. ' 

2. Reſolved, That the Conſtruftion of the Srature 
1 Elix, cap. 1. and of the Letters Patents of High-Com- 
miſſion, in Eccleſiaſtical Cauſes, foundee upon the ſaid 
AR, belongs to the Judges of the Common Law : And 


reſtraint, Ouatenus non agat de authoritate et validitate 
Litcrarum Patentium pro cauſis Eccleſtaſticis, wobis vel alt= 
quibus veſtrum direft. aut de expeſet one ct interpretatione 
Statuti de anno primo nuper Regine, &rc. As if the King 
hath a Benehfice douative, by Letrers Parents; rhis ſhall 
not be viſicable, hor deprivable by any Eccleſiaſtical 
Authority, but by the Chancellor of the King, or Com- 
miſſioners under the Great Scal, 

3. Reſolved, When there is any Queſtion concerning, 
what Power or Juriſdigion belongs to Eccleſiaſtical 
Judges in any ſuch Caſe, the determination of this be» 
longs tothe Judges of the Common Law, in what caſes 
they have Cognizance, and in what not 5 And accor- 
ding to this Reſolurion, Bratton, lib. 5. traf. de except 
Cap. 15. fol. 412. Vide allo Entries. fol. 445. There was 
a Queſtion, whether Court- Chriſtian ſhould have Cognie 
ance of a Lamp, and a Prohibition was granted, nod 
0 protedant- in Curia Chriſtianitatis,. quouſque in Curie 
woſtra diſtuſſum ſutrit utrgmtbenitio pliciti illius ad Curian 
noftram, vel «4 forum Eccleſpaſticun pertineat, And Fu 

| is 
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this appears in our Books, that the Judges of the Com*- 
mon Liw (hall dererm ne in what Caſes the Eccleſt- 
aſtical Judzes have Po ver to puniſh any prs Leſio:e fide 
2 H. 4. fol. to. 11 H. 4. $8. .22 E4. 4. 20. or of the 
bounds of Pariſhes, 5 #d. 3, $, 8 Ed. 3.69.70, 18 Ed. 
3.58. 12 E1.4. 94,7.1. 10H. 7%: 9, And there» 
fore in this Caſe of Fuller, one other Re ſtrainc was ad» 
dedn the Gonſultation, Et quatenus 394 agat de aliqu- 

bus ſcandalis, contem»libus ſeu aliis rebus que ad communens 
leg'm, aut Statuta Regni notri Anrlie ſunt punienda et 
determinanda. 

47 . 4+ Reſolved, Thar if a Co'ncellor at Law, in his 
Arzumzar, ſhall ſcandal the King, or his Government, 
Temporalor Ecclefiz?ical, this is a miſdemeanor, and 
and con'emp: 10 the Court; for which he ſhall be in- 
died, fined, and impriſoned, but not in Court Chriſtian ; 
bur if he p15lfh any Hereſy, Schiſme, or erroneous 
Opinion in R:ligion, he may for this be puniſh:d by the 
Ecclefiaſtical Judgcs ; for the Rule is, Hurd non ſt zuri 
cooſonun, quol quis pro altis que in Curiis noſtris aft a ſunts 
quarumn cognitio ad 185 pertinet, trahat ur ia placitum in Curta 
Chriſtianitatis, See the Book of Entries, fol. 44%. And 
for this cauſe a Conſulcation was granted, uid Schiſ- 

& mats, Hereſes, &c. Vide Mch. 18 H. 8. Rot. 78, in Banco 
Regis. The Cile was, a Leer was held 7ovis poſt Feſtum 
Simi: Mich. Arch. 17 H.$. of the Prior of the Houſe of 
St. Fa3 de Beth:lebem d: Sheine of fhis M unnor of Levie 
ſhan in Com, Surrey before Jo'm Brare, Steward there ; 
'a Grand Jury was charged to inquire for the King of all 
Offences inquirable within the ſaid Leet, where one 
Phillip Aldwin, who was a reſident within the ſaid Leer, 
app*ared, [de j;Phillbopus ſciens quaniam Margaret 1m ux- 
orem Jobamis Aliwin 1pud Eaſt-Greenwich infra juriſdiftio 
om Lete pred. wuies per antes copus ſuun in adulterio 
wvirzoſe exercuiſſeg tc, eiſdem be juratis de diftagghe. infor- 
mt108e9 veraciter dedit. Qaon which the ſaid Margaret 
dcew rhe ſaid Phillip into. che Archbiſhop of Canter? 

| | | is 
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Lib, 12. Nicholas Fuller's Caſe. 4F 
his Court, and there libelled againſt him for defama< 
tion of Adultery ; and that Ec; ſaid in biſce Angle 
v:rbis, [ Margaret Allen is 2 Whore and a Bawde, and it 
is not yet three weeks agone fince a man might rake 
Prieſt berwixt her Leg+,] which words were parcel of the 
words by which be informed the Jury atthe Leer: And 
upon this he had a Prohibition ; and by this Record ir 
appears, and by the S:ature, 1 Ed. 3.c. 11. that In» 
diors of Lay-People, or Clerks, in Turncys, and after 
delivering them before Juilices, ſhall nor be ſued for 
Defamation in Court-Chiiſtian , bur that the Plaintiff 
grieved ſhill have a Probibicion, VidePaſch. 6 Elix. In 
the Lord Dyers Reports (which Caſe is not Printed) g 
Jobs Halles in the Caſe ot Mairiage between the Earl of 
Hereford, and the Lady Katharine Gray , dec'ared his 
Opinion againſt the Sentence given by Commiſſioners 
of the Queen in a Cauſe Ecclcfiaſticall, under rhe 
Great Scal, [Thar the ſaid Sentence was unjuſt and 
wicked, and (bat he thought the Delegates had done 
againſt rheir Conſcience;)] and what oftence this wasgwas 
rcferred to divers Judzes ro conſider, by whom it was 
Reſolved, That this Offerce was a contempt as well 
againſt che Queen as to the Judges, and puniſhable by 
the Common-Law, by Fine and Impriſonmene. 

5, Reſolved, When any Libell in 'Eccleſiaſtical 49. 
Court, contains many Articles z it any of them do nor 
belong ro Conrt-Chriſtian, a Prohibition may be generally 
granted , and upon motion, Conſultation may be 
made as t& rhings which belong to © Spiritual Juriſ« 
diction : And fer theſe Reaſons, it was Re ally 
Thar the jProhibirion in the caſe at Bar was welFgran- 
ied, which in truth was granted by Fenner and Crookes 
Juſtices, in the Vacation, 

Note. theſe general Rules concerning Prohibirions; 
Queſrarſim inveniantur in libris noftris. l 

Non dghet dici tendere in prejudicinm Eccleſtaſtice libers 4 A. 
_ quod rege et repub. neceſſarim videtur, Anic, Cleri/ 
«@% © | "——— 
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46 The Caſe of Firft-Fruits,&c, Lib, 12; 
(2.)Non eft juri conſonumqued quis, ſuper its quo;um cogni- 
tio ad nos pertinet, in Curta Chriſtianitatis trahetur in placi* 
tum, Entries 444. 447» 
(3-) Epiſcopus teneat platitum in Curia Chriſtianita- 
tis de iis qttie mere ſunt Spiritualia ; Circumſp tte agatis, 


Fc. 

(4+) Probibeatur de cetero Hoſpitalariis et Templariisne de 
fetero trabant aliguem 11 placitum coram conſcruatoribus 
privilegiorum de aliqua re £1us cognitio ad Forum ſpeitat 
Regium, Weſt, 2, cap, 43. : 

(s.) Non concedantur citationes priuſquam exprimatiur ſuper 
qua re fieri deb:t citatio, Ibidens. 

6. Reſolycd, Thar this ſpecial Cenſulration being on- 
ly of Hereſy, Schiſme, and errencous] Opinions, &c. 
charif they convict Fuller, and if he recant the ſame, &c. 
that he ſhall never be puniſhed by Eccleſiaſtical Law : 
After the Conſulcation granted, the Commiſſioners pro- 
ceeded, and convifted Fuller of Schiſme and erroneous 
Opinions, and impriſoned and fioed him 2601, And 
afrer in the ſame Term Fuller moved the Court of Kings 
Bench, ro have = Habeas Corpus; et ei conceditur ; upon 
which Writ the Goaler did return the cauſe of his deten- 
0A, 


D —— ——_— 


Mich. 5 Jac. Regis. The Caſe of Firſt=Fruits 
aad Tenths. 


Note, Annates, Primitie and Firft- Fruits are all one : 
Ie was the value of every Spiritual Liv.ng by the year, 
which the Pope, claiming the diſpoſition of all Ecclefi- 
aſtical Livings, reſcrved. And thoſe, and Impropria- 
tions began about the time that Polidore Virgil. lib. 3, 
cap 3. ſaich , Vide Concilizm Viennenſe quod Clemens 
quintus indixit pro annatibus. 

Theſe Firſt-Fruics were given to the Crown, 26 4.8. 
Cape 3+ 


Note ry 
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Note, Hill, 34 Ed. 1. An. 1307. Ac a Parliamenc 
held at Carliſle, great Complainc was made of 
ons ot Churches, &c. by #illiam Teſt: (called Mala Teſta) 
;nd Legare of che Pope z in which Parliament,the King, 
with his Barons affent, denied payra-ac of Firſt-Fruirs ; 
And to this efte& he writ to the Pope + whereupon the 
Pope relinquiſhed his Demand, and _the Firſt-F.uirs for 
_ years were by that Parliament given to the 
ing. 
pecime, id eſt, Tenths of Spiricualcies were perpetual, AS, 
and paid to the Pope, till Pope #rban gave them to R. 2, 
to aid him againſt Charles, King of France, and others 
who ſupported Clement che 7th. againſt him, . 
5 H. 3. By the Popes Bulls all Tenths were paid to H, 
3. for years: Theſe were given to the King, 26 H.8, 
cap. F. » 
Vide Bamber: de priſt Anglor. ec. fol. 128, cap, 104 
ct ibidem intcy leges 7a, tol. 78. Cap. 4. 


Sir Anthony Roper*s Caſe. AS. 


" Is the Caſe of Sir Anthony Roper, drawn before the 
High Commiſſioners, at the Suic of one Bu{/brook, Vicar 
of Bent! y, for a Pcnfion our of a ReRory Impropriateg 
whereot Sir At" ony was ſeized in Fee : And the High» 
Comm. fſioners ſentenced the ſaid Sir Anthony to pay ity 
which he refuſed ; whereupon they commiried him to 
Prifon, who appeared in Court this Term by Habeas 
Corps 3 upon the rerura of which Writ, the matter did 
appear : And it was well debated by the Juſtices, and 
Reſolved ; 

'2. Thar the ſaid Commiſſioners had not Authority in 
the ſaid Caſe ; for when the ARs of the 27 H. 8. and 
31H, 8. of Monaſtcrics, bad made Parſonages Impro= 
priate, &c. although that Penſions were ſaved, yer by 
the Preamble of the AR, 34 H. 8, cap. 19. thoſe ra 

whom 


— 
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whom the Penſions. appertain, had not remedy for th* 
faid Pcnſions, &c, And if the King covenanced to dif” 
charg< rhe Parcncee, &c. of Penfions, the Suir ſhall be 
made tor rh: ſanic in the” Courc of Augmencations; and 
nor cl{c-where : And if High-Commuiſſioners will de-= 
rermine of Penſions, they muſt do ic by that Aft, 34 H: 
$8, which cxpr: ſly gives it ro Ordinaries, and their Offi= 
Cials ; he Hizh- Commiſſioner Power being grantgd 
long afcer by the AR, x Elix. 

But it was ObjyeRedy That that AR , of x Eliz, gave 
the Queen and her Succefſors Power to aflign Comn.iſſt= 
oners, &c, And it wasſaid, That ſuch Spiricual Juriſ- 
diction which the Biſhop ſhould have, is transferred to 
che High- Commiſſioners, 

Bur it was unanimouſly reſolved by Coke, almeſly, 
Wa;bertonz Daniel; and Foſtc/, Juſtices, Thar the A& 
1 El:z, extends not to this Caſe for divers Cauſes, | 

x. Becauſe rhe Ac of the x Eli, doth not rake away 
noralrer any AR of Parliament ; bur thoſe” onely which 
are expreſly named therein And it was Reſolved, Thar 
the High-Commiſſioners cannot hold Plea for the double 
yaluc of Tythes carried away before ſeverance. 

3. Becauſe the words in the 1 Eliz. are [which by 
any manner of Spiritual Juriſdiion can or lawfully 
" may be reformed. ] And it appears, That theſe words 
excend to Crime only, and noc to Calcs of Intereſt be= 
rwixt Party and Party, | 

3. Becauſe this Juriſdifion was given to the Biſhops 
by. At of Parliament , viz, $8. which is more 
Temporal than Spiritual, as afWpartimen arc, 

4+ Ir was nor the intent of the AR x Eliz, which, re- 
vived the Srature , 238.8." cap. 9. That the High- 
Commiſſioners, for private Cauſcs, ſhall fend for Sub- 
Jes our of any parr of che Realm ; and ſo 'in eff con- 
found the jJuriſdi&ion of the Ordinary, 'an Officer ſo ne- 
cefſary, char the Kings Courts cannot be without him in 
divers Caſes, " 

fo il 
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5. If chat AR x Eliz. had extended to give High” 
Commiſſioners power to derermine mewn et tuuny a* 
Penſions, Tythes, 8c, the Parcy thereby alſo ſhould 
have bencfic ro appeal, otherwiſe this ſhould be diffulve 
the Court of the Ordinary, which is ſo antient and n:= 
cefſary in many Caſes, that withouc it Juſtice cannot be 
adminiſtred, 
6. The H:gh-Commaiſſioners cannor extend themſelves 
bur only co Crime, 


— 


Mich. 5 Jac, Regis, Kot. 2254. : 4}. 


Precept. ſuit Guardiauo priſon. Domini Regis de Flecte, 
quod baberct apud reftm. immediate, &c. Co-pus Amhonii 
Roper Mil. inpriſon. pred. ſub cud. a ſua detent. quocun- 
que 10min” cenſgrevet ur,un' cum die & canſaze c. Et udem 
Juſticiarii bic viſt cauſ i illazulterins fieri fecerint quod Ec. 
Et modo bic ad bunc diem, viz. diem $ab, prox. 0 t. Sanit. 
Mich. iſto eo"um termine wenit pred. Anthonius #2 propria 
priſona ſ1a. ſub cuſto !, pred. Guard. ad Barr. bic. pred. & 
idem guardianits tunc hic mand. Yuol ante advent. brevis 
pred. v Z. 9.4: 0.7, alt. pretcr. pred. Anthonii Roper 
mil. reducit ſe p/iſo1. pred. perantca "Commiſſus virtute (= 
Juſdam "arranti dat, 30 die Junii ult. preter. quod ſ-quitur 
in h&c verbry V T. 

Theſe are in his M-j ſties Name to require and charge 
you by Vertute of his High-Comm-ſli-n, for cauſes Ec- 
Clefiatical, unter the Great Seal ot England to us and 
ochcrs direcd, that herewith you receive and tak: into 
your Cuſtody the Body of Sir Anthoy Roper Knight, and 
him ſafe:y derain, &c, fignitying unco yous Thar the 
cauſe of his Commirment, for that there being a certain 
cauſe, &c, berwix« him the ſaid Sir Anthory Roper 
and 70h? Bullb/ooke Vicar of Featly, for that he detained 
wrongfully from him the ſaid Vicar, a ccriain yearly 

E Pens 
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Penſion, &c. Given at Lambeth, this thirtieth of June» 
1607. 

Et quod hec fuit cauſa captionis et detentionss pred. Ag- 
choni1 in priſons. pred. corpus tamen pred, Anthonii mode 
hic paratus b.bet prout ec. ſupcr quo wiſts premiſſss & per 
Tuſticianos bic plenius examinatis, videtur tiſdem Juſt iciari- 
is bic quod pred. cauſa Commiſſions pred. Anthonii priſon. 
de Fleet pred. in retorn. ſpuaficat . minus ſufficiens m lege 
exiſtit, &c. Ideo pred. Amhonius & priſona pred. per 
Car, hic dimiltit.cry ac idem Guardianus ie hujuſmodi Cuſts- 
dia per.eand. Cur. bicplne exonerctur. And this was re- 
ſolved #14 voce by Co; , chief Juitices Walmeſly, Warbertos 
Daziel, and Foſter, Jult.ces, 

And in the ſanie Term in Laws Caſe, A Parſon in 
Nefolk, that ſucd-one of his Pariftioners before the 
High Commiſſioners tor Scaneal, in ſaying only in the 
Church on a Sabbarch day, That be was a wicked man, 
and an arrant Knaue. Prohibition lyes for this, That it 
was not ſo enorn.ous as the Statme intended, 


Hill, 5 Jac. Regis, 


Note, It was movel tothe Juſtices this Term, upon 
conſiderar:on of the AQts of 34 H. 8, and 18 liz, If 
the Juſtic's in Fales may ve Conftituted by Cummil- 
fron, and it was conceived they could not, bur that it 
oughr +0 be by Parent , as hath been ever nſcd fince 3 4 
H.2. Thcn i was moved, If the King by force of a 
C.iauſc therein m:ght doit; which Claule is, That the 
Kong's moſt Royal Me)-: y ſhall and way at all; rimes 
hercafrer change, ac«c, alcer, miriſh, and reform all 
mann'r , &c.ficm fine rodivers co the Juſtices, 


that this Power given to the King, cerermind by his 
Death tor divers Caulcs, 


1, Bc- 


> ad + *. "4 
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x. Becauſe ir-wanes theſe Words, His Succefſors ; and 
to draw it in Succeflion, by Conſtrufion, would be a- 
gainſt che Intention of the Makergof che AR 5 For they 
gave this high Power of Alteration, &c. of Laws, tothe 
K ng, as to his meſt Exccllent Wiſdom ſhall be choughr 
moſt mcer ; which words want Hs Sucerſſors : For they 
well knew, his Wiſdom did not go in Succeſſiop, ſo the 
Power went not in Succeſhon + And tor rhis that Eorum 
progreſſus oftendent mults que ab mitio providert non paſ- 
ſunt : And what enſucs upen chis,concerning this uniting 
of Wal's and Englund none could divine; But it was nes . 
yer the Lncention of che ſaid AR, ro give Power to the 
King and his Succeffors for ever co alter,&, , _ 

2. Power of Alrezation of Laws, &c. is a Point of 
Confidence, concerning the Adminiitration of Juſtice ; 
which the Act; by omicring of his Succeflor« , incenced 
to unice this Confidence to the-Perſon of H. $. and noc 
to extend it withouc Limiration of time ro his Succefſo-s, 
1 Ed. 5.1. 1 H. 7. 1. 14 Ed. 4. 44. All Commiſſians 
concerning Atminiſtration of Juſtice, detcr 11+, by the 
King's Death:Nor ſo, if he make a Leaſe durante bene pla- 
cito, or preſenc one ro 2 Church; theſe are nt veid by 
his Dcath,unrill revoked by his Succeffor, And upon 
Certificate of the Juſtices Opinion, That rhe Juſtices of 
Wales cxnnor be Conſticured by Commiſſion, Baron Snig 
had a Patent for the Circuir of Wales, as others bctore 
him had; 


Trin, 6 Jac. Regis. Ag - ; 


This Term it was Reſolved, per totam Curiom in Come 
muni Banco, Viz. Coke Chict Juſtice, Walmeſly, #'s bertony 
Daniel, and Foſter, in the Caſe of Alan Ball, Thar the 
High-Cenmifſſhons cannoc by force of the AR, 1 Elix, 
Cap. x. ſend a Puilivant to Arreſt any Perſon ſuby & re 
their Juriſdiiongto anſwer ro any matter before them £2 

E £ | - 
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Bur they ought to proceed according to Eceleffaſticall 
Law by Citation: Ard ia the Circuit of Northamptons 
when the Lord Azde;ſos and Glanyile were Juſtices of 
Ailize, a Purſivant was ſent by the Commiſſioners to 
Arreſt rhe Body of a Man to appear before them ; and in 
reliſtance of the Arreſi, and ſtriving among them, the 
Purfivarit was killed, And if this was Murcher, or not, 
was doubred : and it was Reſolved, that the Arreſt was 
torticus,and by conſcquence, thatthis was net Murther, 
(though the killing of an Officer of pats ( whoſe Au- 
chority is lawful) in Exccutiag of his Office is Murther., 
Bur they may ſend Ciracion by'a Pur fivant, and upon de- 
taulr procced ro Excommunication, and then to have a 
Capias Excommunicatum ;, which Writ, de cxcommunicato 
capiendo, is preſerved and returnable by the Sracuce 5 
Eliz, Sec Magna Charta, and all the antient Scarutes 2 
Vid. Raſt. Ticle Accuſations, 


———— — 
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Inthe Caſe of Marmaduke Langdale of Leventberp, iti 
the County of Work, by Joan his Wife, being ſued for 
maintenance before the Biſhop of Cante-bury, and others 
High-Commiſhoners ; Ir was Reſolved, per totam 
Curtam,preter ralneſly,chat a Prohibicion before granced, 
was well maintainable ; becauſe it was not any Enormity 
nor Offence within the Statute, bur a negleR of his du- 
ty,and a Breath ot his Yow of maintenance: And the 
Rule of rhe Court was, That the Plaintift ſhall counc 
againſt the Hizh-Comimiſſioners, and upon Demurrer 
Joyned the Caſe ro be argued and acjudged ; and the 
Party grieved, to have a Writ of Errour , ſi ſibi wvideris 

Ko egposirs &c, Upon Complaint made ro the King and 

ourccl,, by rhe Lord Prefident of tales, and the Lord 

. Preſident of Yrkgagainſt the Judges of the Realm xz and 

the King's Pleaſure Gonificd co them ; Ulpon Confide- 
rati- 


4a << _ = 


ab i. km @. a@t oo fu oa toi £4 gcuuvaisc DTtXtar oc tw «a cc © _ co oocuclc © ad 


wal DL EA © > = EO 


Lib, 12. Marmaduke Langdale's Caſe. 5 3 


ration had of the parts of the Complaint, rhey Reſolve® 
upon theſe Anſwers ; And becauſe the Lord Prefident © 
Tork firſt opened the Cauſe of his Grief more amply ? 
they ficſt anlwered thoſe Obj:&ions made on the behalf 
of that Councel ; - And firſt,zs ro the Inſtirution of that 
Courr.\, 
rt. Afrer the Suppreſſion of all Religious Houſes , 
Ano 27. H,8, in Offober 28; H,8.chere was an Inſurre- 
Rion of rhe Lord Huſſey, and 20000 Men in I incalnſhire, 
about Religion , which was appcaled by the Duke of 
This was no ſooner over, but 40000 Men under Sir 
Kobert Aske, made a Commorion in Yorkſhire, Soon af- 
ter was a great Reb:llioa in Lancaſhire, Weſtmerlaad; 
Cumberland, and Northumberland, which the Earl of Der- 
by quiered. Then Muſgrave, Tilby, and others, affaulted 
Carliſle Caftle,agd were overthrown by che Duke of Nor= 
folh : Soon after, Sir Fran'is Pigot Rebelled ar Setring- 
tos in Torkſhire, Soon after, the Lord Darcy, —_— 
a Commction about HuK, appealed by the Duke - 
folk.  Andall theſe Kebellions were berween the 2.8, of 
and 30. of H. $, in which time, many of the Rebels 
were Executed. And the King having efteRed in the 3x 
yEar of his Reign, the Suppreſſion of the greater Houſes 
of Religion, he cſtabliſhr a Councel there for the quier 
of che Counties of Yorkſbire, Northumberland, #cſtmeriand, 
Cumbryland, Durham, the Counties of the City of York, 
Kingſton upon Hull, and Newcaſtle upon Ty:c, for preven- 
rions of Ryors, &c, And in this time of Neceflity, the 
King Armed the Preſident and Councel with cwo Autho + 
ritics in one Commiſſion, The one, A Commiſlinn of 
Oyer and Terminer, de quibuſcunq; Congregationbus &+ 
conventiculis illicitis coadjutoribus, 1 olardits, dc. per que 
pax & tranguilitas ſubditorum noſtrorum Comitatibus, & ©. 
predidt. eravat. ec. ſecundum legem & conſu:tudinem 
reg noſtr; Angliz, &c. 
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J, The other Authority was, Nec non quascung; attionts- 
al:s ſeu de libere ten:mento,o peiſon:les, cauſrſque dege 
| bitorum & demandorum quorumeung; in Com, Cc. | pred. 
quando anbe partes v1 altera pars fic gravata paupertate 
fuerit quod commote Jus ſuum ſecundum legem R'gni noſtri 
alitcy p. of. qui non poſit, &-c. And this was the Authori= 
ty that the Preſident and Councel had at firſt, without 
any private Inſtrutions, as zppearsby the Commiſſion 
under the Great Stal, 31 H.8. 6 pars Roberto Landa- 
venh Epiſcops Preſident: Corſulit & aliis : our of which 
theſe things were obſerved. 

T, That the icention of the Commiſſion was, 2u0d 
pax ſubdxorum & tranquilitas pr[ſcruentur. 

2. That they hear and dereruiine Riots, Rours, &&c.ac> 
cording tro Law, or their D'iſcretions ; which withour 
queſtion was no otherwiſe intended, bur that they ſhould 
proceed according to Law; for that is ſunmas diſcretio, 

; and not according to private Conceirs tor talis diſcretio 

diſcretioncm confundit ; ſo the other Clauſe concerning 
7c d perſonal A&ions, in all che Counties and Pla- 
cesMorelaid, was onely ad ſacicdun populumy for it was 
utterly void in Law. 

T7. Becauſe no fuch general Aurhority granted, may 
be made by the Commiſſion of the King, to hear and de- 
rermine all reall A&ions within ſuch a County accord- 
ing to Law,as he may by Charter in a particular Coun- 
ry Or place: As it was Reſolved in Scrogges Caſe, An. 
2 Elix, fo. 175.in Dyer: Vid, Dyer 236. Bur the King 
by Letcers-Parents may grancto a Corporation in ſuch 
a Town, Tenere placita realia, perſonalia &r mixta. And 
nene can by this be prejudiced 3 for. rhe proceeding 
ought ro be according to Law ; and if they erre, a Wrir 
of Err our lies. $:e M1g14 Charts, cap. 12. and Weſtm. 
2. cap. 39, which ARs give Auchoriry to Juſtices of A(- 
fize 10 their proper Counties z; whereby it apprars, that 
withour an AR of Parliament, the King by Lerters Pa- 
tents Cannot authorize Juſtices De Aſſize capgiend. to = 
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them in another County, As a Juſtice of one Bench, or 
other, eught to be made by Commiſſion,not by Wru , 
yer he mzy de diſcharged by Writ, 5 Ed. 4. 32, But Ju- 
Riees in Eyre are by Writ, Braffon, ib 3 c p 112, & Brit + 
ton, fo. 1. Alſo, Feſtm,2. cap.30. ani vi Tock, cap. 4. ſic 
de ceteris. ; 
Alſe'it was obſervedzthart ar firſt the Comm hon ex+ $2. | 
tended onely when one or buth Patricg were fo poor, as 
they were nor able ro proſecure at Law, Alſo they had 
I ro grant [ojunRions; ad laſtly, their Come 
miſſion was a Patent und:r che Great S:al, and cnroiled 
in Chancery, And thus much was ſaid cencerning the fiſt 
Inftitution of the Courr: 
2. That eur Proccedings in granting Prohibirions, is 
for matrer juſtifiable by Law. 
As torhi:,whereas ar firſt their Authoriry was Patents 
It is now private; for che Lerrers- Parent refer to pri- 
vate Inftrufions,which are no where of Record , Ft dc 
n01 panes & un eriſtentibus eadam eſt ratio : be- 
fides,the danger to che Sub): is great z for if chey loſe 
their Inſtru&ions ( which hath asd may h1ppen) all is © 
Coram non Judice. The ſecond Reaſon is drawn trom 
the contumacy of the Party, ſuppoſed ro be grieved by 
the Prohibirion, and againſt whom ir is granced ; for if 
the Authority of the Councel be never ſo good, yet being 
a late Juriſdiion, the Parcy muſt of neceſſi:y plead it , 
ſo as it may appear judiciallyz; for as we are Judges of 
Record, ſo muſt we be informed of Record; ' And no 
arty prohibired, ever yer moved in Court to have a con - 
= Lag by which might be ſer forth the Ju {dition +. 
of that Court and Councel ; ſo as the granting of Pro- 
hibirions hath been juſt. The third Reaſon is drawn 
from the great Injury offered ro th: D- fendanrs, for it 
2 2 true Rule, M ſera ſervitus ubi jus eſt yvagum aut in + 
ecrtum, The D:fendants by L1w may in all Courts plead 
ro the Juriſdiftion of the Court : bur how can they do 
ſo,when no man ean poſſibly know whar Juriſdiction they 
K 4 have: 
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have : And th: keeping of chem in ſuch Secrecy be» 
wrayerh that the Councel are atraidgthat they would not 
be juſtificd if chey were known. ak 
53. 3. That the m.anner of our Proceedings was reſpeQ- dent 
ful : for a Jury ot Officers and Attorneys of our Court 
bzing according to an anticnt Cuſtome , time our of 
mind uſed, ſworn to preſent, among other things , all 
Dcfaules of Officers and M niſters , 1n nor executing the 
Proceſs of this Cou t, and all Impediments of the due 
Proceedings thereof: And finding upon their = 
divers unjuſt Impediments of che ſaid Proceeding) by t 
ſaid Councel in partigular, thereupon a motion being 
made in op:n Court;in Michaelmas Term laſt, by the 
King”: Scry:ant-Phili p5,of many Grievances done rhere- 
by,prayed the Courts according £0 Law and Juſtice, ro 
grant ſeveral Prohibitions, in all thoſe ſeycral Cauſes, 
which we could noc deny, Yer firſt we conferred wich Sir 
Cuthbert Pepper, Attorney of the Wardr, ang one of that 
Councel, to let him underſtand the part-cular Grievan- 
ces ; whn,upon Motion, came to us to Sergeants Inne , 
with whom we conferred, who would nor cake upon him 
ro Juſtifi* the ſame in no ſort, bur ſaid he would acquaint 
the Pr. fi lent and Councel therewith, and return their 
Anſver, Which tor that it was negleRed, upon furrher 
Motion in Court, we granted Prohibitiop, as in Juſtice 
we oughr, 
4 Now to anſwer all ObjcRions + Andfirſt, where 
2t was obj &cd, more Prohibitions had bzengranted of 
Jareqthan in many years before : To this a Sixfold An- 
ſw: r was made, 

I. That they had exceedingly multiplyed the number 
of C:uſcs; they in five Counties, and three Towns , ha- 
vinz at one (itring 45@ Cauſes at Hearing ; whereas the | 
Chancery thar exrends into all Ex:1ind and Walps, had 8 Jud 
E-ft'y Term, but gs. and ney; Term but 73, to 
wal $5 rhat 4 ondex; it'jn ſuch a Multiplicg- 
tion of Cuuſaytheoum:s of Provibicions be inceaſcd, 
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2, Bcfides the Multiplication chey have innovared an@ 
taken upon them, to deal in Cauſes which we know ne. 
ver any Preſident could, and we think, never any Prefi- 
dent and Councel did uſurp: As fiſt, Suits upon Penal 
Laws ; As berween' H:r11ſon and Thurſton, upon the 39 
& Elix, of Tillage. In H:rtley's Cale, after Indict- 
ment ot Forcible Entry, and Reſticucivn according ro the 

rarue upon Engliſh Bill, diſpoſſefſed by the Preſident, 
4 After a Recovery in Ejettione Firme, and Habrre f atias 
ſeſion:m,our of our Courr, they upon Engliſh Bill diſ= 
poſſefſed the Plaintiff 5 this was Hrt's Cale, Soino- 
ther Caſes ; as berwcen Jackſon and Philips, Stanton 
and Child, and Binus and Collet, They admit Eng- 
liſh Bills, in nacure of #yits of Errourtr Formedons, and 
other reall ARions, " They will admit np Plea ot Out- 
lary, in diſability of the Plainriff, G. They uſually 
granted InjunRions to ſtay che Commony Law, which 
15 utrerly againſt Law ; and ſomerimes ro ſtay Suirs in 
Chancery, and in the Exch:quer Chamber + for which, in 
reſpe& as well of the Mulriplications of Suirs,as Innova- 
tions of others,it may very well be, that more Prohibui- 
ons,and Habeas Corpus have b:cn granted of lare, chan in 
time paſt. And yer there hach been more granted, and 
more antjent than is}ſuppoſed : For which, ſee Mich. 7 
Elix, Rot. 31. and Mith. 7, and 8 Elix, in libro de Habeas 
Corpus. Alſo, Trin. 20 Elix, ibid, 

3- The Judges never gram cither Prohibition, or He« 
beas Corpus,bur upon Motion or Complaint by the Pars | 
ty gricv<dzand therefore as the Subje& hath more cauſe 
to complain,thcre muſt needs be more Probibirions, and 
Hab-2s Corpus, than heretofore, | 

4- The Proceedings there are by abſolute Power, and 
their D:crees uncontrollable and finall, more chan ina 
Judgment in a Writ of Right, which makes them pre- 
lume roo much noon their Auchority, 
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F- Tazſe Suits grow more prejudicial to the King 

rhan ever, b:cauſe thereby the King loſerh his Fines, 

&c. | 

8&5 6. Remedy for che time paſt; if the Common-Bench 
*erre, Wric of Erreur lies inBaxce Regr5zif the Kings -Bench 
erre, a Writ of Errour lyes in the Upper -Houſe of Par« 
lament. 

7, For the time ro come 2 1x. Thar rhe InftruRions 
be inrolled in Chancery , chac the SubjeRt may ſee. and 
know their Juriſdiftion, 2. That the Prefidents and 
Councels, have ſome Councel Learned in the Court, to 
inform us judicially of their crue Juciſdition,and we will 
give them a day to ſhew cauſe, char Juſtice may be done 
en both fides ; and if weerre, the Law hath provided # 
Remedy by Wric of Ecrour z And we are {worn to do 

ice to all,according to the Laws. 

U-onthis Anſwer of the Judges,the Lords of the Coun- 
ee), _ Conference among themſelyrs, gave (by the 
Earl of Salish4ry, then Lord Treaſurer ) this Reſoluti- 

or 


* Thar the Inftrutions (ſhould be Recorded, as far a: 
they concerned Criminal Cauſes, or Cauſes berween 
Party and Party : But as to State-Matters,not to be pub- 

uhed 


2. That both Councels ſhould be within the Survey 
of wefminſter Hall, viz; the Courrs of Weſtminſter, 

3. The Motion was well allowed, that che Preſidents 
and Conncels ſhould have Councel learned in every 
Corr, rhar day might be given, &c, : 

And concerning the remorenefle ef the place, the 
Counties ef Cornwall and Devor, are mere remote then 
Work : Andthis was the end of that Dayes Wark, 
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aker et Hare, The Archbiſhop in his/Province, in the 
onvocation, may and doth uſe to convidt Hereſy by the 
ommon-Law, and then ro pur them cenvifted inro 
y-hands, and then by the Writ de Heretico comburendo, 
y were burnt ; bur becauſe ir was troubleſeme to call 
Convocations It was ordained by the Statute, 2 H..4. 
Þ. 15- That every Biſhop in his Diccefſe mighe 
avi Herericks, And if the Sheriff was preſemcy he 
ight deliver ſuch to be burnt wichour: the Writ afore- 
id ; bur if che Sheriff were abſent, or he were ro be 
rat in another County, then the ſaid Writ ought to be 
d: Andthat the Common- Law was fuch, Vide bb, 
tra, ticle Indifiment, pl. 1x. Who are Hereticks, See 
1 H. 7. Book of Entries, fol. 329. See Dott. & Stud. bib. 
. Cap. 29. Coſi. 48. 2, 1& 2 P. & M. cap.6. Alſo 
F. N.B. fol.269. And the Wiirt in the Regiſter proves 
is direftly, 4 Brafton |. 3. cap. 9. fol. 123, 124. And 
rue it is, Thar every Ordinary may convent any Hererick 
br Schiſmarick before him pro . ſalute anime, and. may 
degrade him, and enjoyn him penance according to Ec- 
lefiaſtical Law z bur upon ſuch Convieih, 
hall nor be buroc. ; 
Notay, The makers of the A& of x El'x. were in deubr 
hat hall be decmed Hereſy or Schiſme, &c.and therefore 
he Stature of 1g Elix, provides, That nothing ſhall be 
em:d Hereſy, bu: what had been ſo derermined by one 
ff the four general Councels,the Word of God,or Parlia- 
ment, See Fox in Ed, 6. and Britton, 5 Ed. 1. lib. x, 
cap. T7. and with this agrees th: Scarure, 2 H. 5. cap. 
4: 23H. 7.9. 25 H. 8. cap. 14. or that the precee- 
dings in the Commencement and end was alrered by the 
Scrarure,z5 H.8. then came the Sature x E4.6. cap. x3.>rid 
that repealed 5 R.2. 2 Hig. & 26 H. 8, and rhe 2 H.4 
and by general words all Starures 'concerning matrer of 
Religion , then the x &3P.& M. c. 6. revived the 
3 H, 4. by which che 25 H.v. loſt its foree, 
bur 
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bur by che AR x & 2 P.& M. cap. 8. expreſly repeal- 
ing. 21H. 8. 23 H. 8. 34 H.8. 27H, $. bur the 
25 H. 8. cap. 14, was not repcalcd, _—_ repealed be- 
fore by che x E4, 6, yet in the end of that long AQthere 
3s a general Clauſe ſufficient of ir ſelf ro repeal rhe A& 
25 H. 8. cap.14. withour more 2 then the x Eliz, cap. I. 
reptals the x and 2 P. and M. is repealed, except ſome 
Branches ; and in the ſame AR ic is enacted, Thar all 
other Statures repealed by che ſaid AR of Repeal, 1 ard z 
P. and M. and not in this Ai ſpecially revived, ſhall re- 
main repealed. Bur the 25 H. 8. cap. x4. was not 
particularly revived, and therefore remains repealed. 
And after the ſaid Statute x Eliz, repeals the A& 
x 4113 P. and M. of reviving of three Ads for puniſh. 
ment of Hereſyes ; ſo that now ar Common-Law none 
can be burac for Hereſy, bur by ConviRton at a Convo- 
Cation, 

Note, The High Commiſſion may puniſh Hereſfies, 
and upon their Conviction, a Writ de Heretics cumburen- 
do, Sce 6R. 2. by which the Commons diſavowed 
their affentro the AR of the F R. 2. which was contrived 
by che Prelares in the Names of che Commons, whereas 
they never afſemed, 
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In Langdiles Caſe this Term, ina Prohibition to the 
High Commiſſioners, two Points were moved ; rx, If 
a Feme Covert may ſue for Alirhony before che High- 
Commiſſioners. 2, If the Court of Common Pleas 
may grant a Prohibition when there is no Plea pendanr 
there : This concerning the Juriſdi&ion of the Court was 
firſt debated, and divers Obje&ions were made againſt 
ir, 

r. Thar this Court hath not JuriſdiQion ro hold Plea, 
without an Ociginz!, unleſs by Priviledge of an Acttor- 
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ney," Officer, or Clerk of the Court, and unleſs it be in 
a ſpecial Caſe, viz. when there is an Action there de- 
pending for the ſame Cavſe ; then it was agreed, that 
« Prohibition cughr ro recite, © xod cum tale Placitum 
pendet, &s, And ic was ſaid, That F. N.B. 43. g- agre® 
with this, Burt a man cught to have, his Protubition out 
of Chancery, or the Kings Bench, . upon ſurmiſe that he is 
ſued in Coxrt- Chriſtian for a Temporal Cauſe, and the 
2 Ed. 4. 11. 6. wascCircd, 

To this ir was anſwered and Reſolved by Coke, chief 
Juſtice, Warberton, Daniell, and Foſter, Juſtices, Thar the 
Common Pleas may award a Prohibition, though no 
Suir be there pendent ; for it is the principal Court of 
Common Law for Common Pleas, 9 uia Communia Pla- 
cita non ſequantur Curiam noſtram , as it is EnaQtcd by 
Magna Charta, thirty times corfirmed by Parliament 
therr if che Eccleſiaſtical Judges incroach upon the Juriſ- 
dition of the Common Pleas, there the Court ſhall 
Grant a Prohibition, and that withour Original Writz 
for divers Cauſes : 

I, Becauſe no Original Writ ifſuing our of Chance- 
ry 1s retornable into the Kings Bench or Common Pleas, 
bur is direRted to a Judge, or Party, or boch, and is net 
retornable, And upon contempt of the Prohibition, the 
Chancelioc may award an Anachment, rerornable either 
in the Kings Bench, or Common Pleas, which in ſuch 
Caſe is bur a Judicjal Wrir, And it ſuch Attachment be 
retornable in the Common Pleas, &c. the Plaintiff in 


, the Declaration ſhail make mention of an Original in 


Chancery, and of the contempt, &c, as appears 1n a no- 
table PreſiJent, 

3, Theic was great reaſon that noOriginial Writ 
of Prohibition ſhall be rerornabley for the Commor= 
Law was a Prohibition in it ſelf, and incroachment up= 
en it incurred a contempt, and with this agrees Our 
Books, 9g H.6. 56. And there *tis held, That the Sratute 
of the 45 Ed. 3. and the Common Law alſo was a Pro- 


hibicion. 
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bibicion in it ſelf ; and thus che Rule of che Book, 19 H. 
6.54. ſo isic held in 8K, 2, Tile Attachment Sur Pro- 
Ihbition 15. | 

Note, By Clopton a Sergeant, at the Common Pleas, 
Thac if a Plea. be held in Court-Chriſtian, which belongs 
to the Court of the King, without a Prohibition in fatto, 
the Plaintiff ſhall have an Actachmeanc upon a Prohibi- 
gtionz Duodfuit conc ſſum&c. Regiſter 77. Eſtrepement, 
Precipimus quod inhibeas, &c, F, N.B, 259. Regiſter 
Ii». A Conſultation is a» much an Original, as a Pro- 
hibicion 3+ And che Court harch granted a Conſulcati- 
on, ergo Prohibicions, Yui habet juridiffienem abſol- 
wendi, habet juris diFion'm Ligandi, 

Thcre arc ſeveral forts of Prohibitiens z one ſort with 
this word, Pralu b:-tws vobis,and Letters in nature thereof, 
as Supe:ſedeas. And InjunRion is a Prohibicion ; and 
Prohibicion of Waſt our of Chancery &c. 

Expreſs - Probibitian are in two manners 5 the one, 
founded upon « Suggeſtignz rhe other, upon Record 2 
Upon Suggcſtion, where Plea is pendetmzand yer the Sug- 
geſtion 4s che Foundation 5 bur it is founded upen Re- 
Cord, where asPlcs is pendent ; for Proibitions found- 
ed upon Record , Ne admittas, ought to recite the Plca 
pendear, So a Writ to the Biſhop, te admit a Clerk; is 
a Judicial Latitat, as Dyer detcnds it, As to the pen- 
dency of a Plea, or not peadency, it is not material for 
givers caulcs. 

x. The pendency of the Plea may give a priviledge to 
the party, bur no JurifdiQion to the Court in a Collate- 
ral Suir ; berween which theres great diverficy, 

2. The Prohibirion, where Plea is pendent, is no pro- 
£:{s Judicial uyon Record, for ic is a Collateral Suir, 

3. If the Common-Pleas cannor gram a Prohibitiong 
wichour a Plca pendent; then the Kings which onely 
holds Plea of.Common Pleas by ſecond means  cannor, 
Bur inaſmuch as the Comwon-Law is ioitead of an Ori- 
ginal,as bach bcea ſaid gboch Courts may grant is. * 
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4+ Infinite Prefidents may be fhewn of Prchibirion 
ourot tne Common Pleas, without recit any Plea 
pendent ; And true it is, That it ovght, to be, if the 
Court hath nor Juriſdi&ien to grant any without Pleas 
pendant; every peity-Clerk of the Common-Pleas ſhall 
have by his Pr:viledge a Prohibition without Plea-pen- 
dents A fortiorty the Cemmon Law it ſelf may probi= 
bire any one, 4 Ed. 4. 37. 37 H.8. 4. 

SF. A Prcfident is in the 22 Ed. 4. where a Prohibi- 
cron was granted, for that the Plaintiff might have a 
Writ of falſe Judgment 'at the Common Law, The 
Record and Report +grec, the words of the Record 
are: 

6. That Officers and Clerks as well in the Common- 
Pleas as ip the Exchequer, &c, way bave by Privile 
of Court a Prohibition without Origipal z a fortiori, « 
Law it ſelf ſhall bave gicater Privilege than an Officer 
or Cle1k, ard to enforce the pariy to bring an Aion, 
will be a means to multizly Suirs ro noe d, 4 Ed. 4ſel. 
37. every Prohibition 18 as well at the Kings Suit, as 
at the Partic:, 28 Ed. 3.97. falſe Larin ſhall nor abares 
nor excommun cation in the Plaint is no Plea, 15 Ed.3« 
Title Corroay 4- | 

Note, Though the Original cauſe was in the Kinzs G /, 
Bench, tor Corrody Excemmunication is no Plea in dif- 
abilcy of the Plaintfts Yd? 21H. 9. 71. K(lwiy 6. 
gquare non admiſſit , 4 Ed. 4. 37. tor not delivery &f 4 
Libel in hc Cor n on. P:cas, bc ſhall bave a Probibition 
by all the Julices, So upon 2 Ed. 6. cap. 13. Sce 
38H.6. 14.22, Ed.J. 20. 13 Ed. 3, Tile Pjubibition 
Ii. 


33 H. 6. 34. An Artorney in the Palace affauled and 
menaced, i.c Court ſhail take a Bill and inquire Cf its 
4 Ed. 4. 36, 37. Statham Pyobibition 3. 

Probibit;on fupcr aticulos, title Prohibition, pl. 5. gives 
a Prohibir:on before, Sil. toram Juſticiaris noſtris apud 
Weſim, Vide FN. F. fol. 69. b. 20 a Writ of Panes © 
Regiſter 


Gr. 


64 Robert Banke's Caſe. Lib. I 2: 


Regiſter. indic. coram Juſticia'iis neſt is apud Weſtm, is the "i 
Common Pleas, F.N.B, 64. d. 38 Ed. 3. 14. Statute the 
2'Ed. 6. Capi.t3. Hales Calc in wy Reperts, Many St 
P: ohibicions were granted in the Kings Bench, becauſe no Ci 
Writ of Error lycs bur in Plaiar. 

Robert Bankes Caſe, Mich, 6 Jac, Regis. 

Mich, 6 Jac. Rot. 639. Robert Rankes Gent, brought Ca 
an Afton upon che S.atute of Fintor 13 Ed. 1, againſt _ 
the Inhabicancs of the Hundred of Eurnham in the Coun- ins 
ty of Bucks, and counced that certain miſdoers, to rhe the 
Plaincitf unknown, at Hitcham the 22d. of Nov, 5 Fac, peſl 
aflaulccd the Plaintiff, and robbed him of 25 1. 3 5. 2d. a 
ob. and that he imm«diatcly after the robbery, the ſame and 
224. of Nov. at Joplow and Manilow, the next Towns to was 
Hitcham in the laid County, made H e-and-C:iy, &c, for 
and atter che {aid Robbery, and within 20 dayes before" the 
the purchalc of ihe Wric,viz, the 19-of  F:by. A1.5. ar Cas 


Dorney in Com, pred. the Plaintift betore Sir William Gy - quis 
rarsd Knight, then Juſtice of Peace in the ſa'd County, Up 


and living nex. the ſaid Hundred, being examined upon ſua 

Oath, according to ch* Stacure 27 Flix, the Plaintiff re 
upon his Oath ſaid, H: knew not the Parties who rob= the ; 
bed him ; and fince the ſaid Robbery 40 dayes are pal, caſt 
and the ſaid Inhabitants of Burnham have not made him R 
any amends, nor the Bodies of the Fclons, or any of char 
them, have taken, bur ſuffered them to eſcape z ro which ſuch 
the Defcodants plead, Not Guiliy, avd I/ , ft. was awarded the c 
dt vicineto, &rc, And the Jury gave a ſpeciil Verdit, their 


and found that the Plaintiff was robbed, and made Hy'- how 
and-Cry as aforeſaid, and found over, That the Plainiff the A 
was {worn hefore Sir Pillizn Gerrard as aforeſaid, and foe þ 
ſaid upon his Oath in theſe Fn:l-(h words, viz. That he 23.8 
01 Th ſday the 22.4. of Nov. 1604. riding under Hiecham 
wood, &c, was then and there jet upos by Haſem:n, _ 

[4 
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be knew not, and robbed of 25 1. 3 5. 3 d. 6b, bur whe? 
ther the ſaid Oath ſo taken be crue according to the ſaid 
Statute - 27 liz, the Jurors pray the direction of the 
Court. X 


—_— — — — 
PO ee UH 


Moules Caſe, Mich. 6 Tac. Regis, 


In an Aion of Treſpaſs brought . by Mowſe for a 
Cagker, and 113 |. tak:n and carryed away; the Caſe 
was, The-Ferryman of Graveſend cook 47" Paſſcngers 
imo his Barge co pals tg Lordony and Mouſe was one of 
them ; the Barge being upon the Water, a great Teme 
peſt happened, ſothac the Barge and all th: Paſſengers 
were in danger to be drowned, it a Hogſhead of Wing 
and other pofderous things were not calt our 2 And ir 
was Xeſolved per totam Curiam, That in a Caſc of necefiity 
for ſaving the Lives of the Pafſcogers, it was lawful to 
the Defendant, being a Paſſenger, ro caſt the Plaintiff's 
Caskec out of the Barge with what was in it 3 for 
quis oþ tutelam corporis ſui. fecerit, jare id feciſſe wideture 
Upon the ſpecial matter pleaded, and Reply, De injuria 
ſua propria abſque tali cauſaz_the firſt day of this Termg 
che Ifſue bring tryed, and Rod proved -direfly, Thar 
the Men had been. drowned, if the things had not been! 
caſt our 3 The Plaintiff was Non-ſuic, | 

R:/olved alſo, Thatthough when the Ferry-man ſurll 
charge. che Barge, yer te ſave the Paſſengers Lives in 
ſuch « Neceflity,r ir is lawful for the Pafſengers wo caſt 
the things our of the Barge ; yetthe Owners ſhall bave 
their Remedy upon the ſurchage againſt the Ferry-mang 
bur if chere, was no ſurcharge, buc the danger came. by 
the AR of God, then every one muſt bear his own- lofſe g 
for Iatereſt Reipub. quod homines conſerventur, 8 Ed. 4s 
2:3. Bull, &c, 12 H. 8.15. 28 8.8. Dyer 36. 


F Mich, 


62. 


oy 


"66 Prohubrtions del Rdy, Lib, 12, 


” 4 


63: Mich; 5:Jac:Regis, Probibitions del Roy. 


No.e, On Suxday the ro. of Nov. in this Term, the 
*Kiny; uperi Complain made by raxcreft, Ar ch- Biſhop 
of Canterbu.y, concerning, Prob:/bitians, the K.ng was in- 
formed, That when Queſtion was made of what macters 

;the Ectleſiaitical Judges have Cogn z3nce; &c, © int any 
-Cgic in which there is norexpr.f, Authority in Law, 
. the hi ſelf may dcide in his Royal Perſon, the 
: Judges being buc his Delegates,' &c, And the Arch- 
- BiſBop ſaid this was clear in Divinity, To which it 
: wav alifwered by Mee, ia the preſencegand with the clear 
- Conſent of all che juſt c:3 of Fugla'td, and Barons of the 
- Exchequer, that the King inhis own perſon canner ad- 
- Jidge any Caſe eirher Criminal,as Treaſon, &c. or be» 
« tWizt party and party, Conccrning Inheritance, Goods , 
:"&c. Bur ic ought to be dererniined in ſore Court of 
| Juſtice, according to the Law and Cuſtome of Exgland, 
and af Jutgments are given. Ito confideritum eſt pry Cu- 
- 2 ian. And the King hath his Court in the Upper Houſe 
of Parliament, in which he with his Lords is the Su- 
= pfeam Judge over all Judges, And in this reſpe&, the 
King is called Chi:f Juſt cc, 20 H. 7. 7, a. by Prudael ; 
and it appcars in our Bookcs, 2 R.,3.9, 21 H.7.8..ihec 
.thiarthe King may fic in the St;r-( hambey 53 but this was 
- oncly'tb confult,not in judicio, So in the Kjngs-Bench ; 
" bur che Court gives Judgment, And %s commonly ſad 
- incur Books, the King 13 alwayes prefer. in Court; and 
- therefarehe cxfnot be Nor «ſult + And ir appears by the 
-ARs of Parliament, » Ed.g.c 9. 2 E4.3.. t. That nei- 
; ther by the Grea: Seal, 'nor' by the liule Sea), Juſtice 
h\ll be delayed, &g0, The King cannot take any Cauſe 
our of any of hi» Courcs,ars: give Judgmenrupon it ; bur 
ic his own Cauſe he may ſtay ir, as appears 11 H, 4.8, 
Azd the Judges informed che King, be no King atrer 


the 
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| grea ly Offcended, ind ſaid, Then be ſhould be the 


Lib.12. Prohilations del Roy. 65 
the Conqueſt, ever afſumed to himſelf, co give Juadgmene ; 
ia any Cauſc whatſoever, which concerned the Adwinie 
ftration of Juſtice within the Realm, 17 H.6.14- 39 5&4 
3- 14. the King cannot; Arreſt any man, I H. 7. 4+ 
Huſſiy, hier Jagnory Reporrs, being Arrorney 10 Ed. 4. 
Thar Sr. 7, Markham, chief, Juſt:ce, ſaid co EA, CO 
Thac the | King cannot. Arreſt a man. for ſuſpicion of 
Trcafon or Felony, as his oclker Leiges may, And it was 
greatly marvailed, That the Archbiſhop durſt inform 
che King that ſuch abſolure Power as aforeſaid belonged 
to, him by the Word of God, Vide 4H. 4. cap. y 
Weſtm, 2. cap. 5. vide le ftat. de Maylbridge, Cap, Is On 
ſtat. de Magn. Chart. cap, 29. 25 Ed. 3.6. 55 *74.£4. 3s 
C. 3. 28 Ed. 3.6.3. 37 Ed. 3.c.18. vide TF ks 2. 0&8 
Retulis Parliamenti in. Turri aft. 16. A comtoverſy of 
Land berween Parties was heard by the King, and Sen 
rence given, which was repealed; beeauſe it did 

to the .Common Law, Then the King ſaid, That the 
Law was grounded upon Reaſons and that He and Others 
bad reaſon as well as the Judges, To which it was an« 
{wered by Me, That true it was; God bad endued bis Ma- 
teſly with excellent Science, but his Majeſly was nat learned 
is the Laws of England , and Cauſes which conceyr the 
Tife or Inberitance, or Goods of his Subjefts, which' are 
wot to be | dccided by natural Rerſons but artificial Reaſon 
and Judgment of Law ,. which Judgment requirts long 
Study and Experience, With which. "bis Ma was 


Law, which was Treaſon to be ſaid; To which 1 fidg 
that Braftor ſaich, nod Rex non dcbet cfſe ſub homine, ſed 
ſub Deo et Lege: | 


Mich. 8 Jacob, Regis, Robert's Caſe; 6s. 
In this Term, in the Caſc of one Roberts, 2 Prohibici! 
#2. had bera granced ina Caſe upon. Subſtration of 
F n _ 


68 _-. Roberr's Caſe, Lib. 12, 


Tythes , upon ſurmiſc that the Plaintiff being Defen- 
Sanc inthe Spiritual Court, bad bur one Witneſs there 
ro prove bis Demiſe $0 which che Courc ſaid, Thar ſings- 
k ſars Teſlis is not allowable : And upon fight 'of a Pro- 

ibiuon in the ſame Caſc in Hill, 3 Elit, in Bas. Rt: gis. 
It was Reſolved by Coke, chict Juſtices. Et totam Curiam 
is Communi Banco, that Conſultation ſhould be granced 
for divers Reaſons, 

x, 'Ic appears by the Regiſter, fol, 5, thar ir is puc for 
a Rule; Luod non eſt coaſonum rations, quod cognitie at 
, * Feſſorii #n Cunia Chriſtiantatis  impediatur, ubi cognit 0 cau- 
» ſeprincipalis ad forum Ecclifraſticum wſcitur prytinere; and 
.- with this agr.es 1. 3.4- 

2, if ſuch a tuimilc ſhall be allowed, then-in every 
Caſey for meer delay, ſuch a ſurmiſe may be made, And 
. when rhe ſpiri ual Court hath Juriſdiion of the prin= 

cipal Cauſc, they dcie: mine. the acceflory ; Bur ic was 
« 1 obj:&ed,. That if A. claiming a Leaſe by B. of a ReQo- 
: Iy, Libels for ſabſtra&ionof Tythes, and the Defendant 
pleads a' former Leaſc made by B, and C. and the De- 
tendant hath bur one Witneſs inthe Caſe to proye the 
former Leaſe; if no Prohibicion ſhall be granted, the 
- i Defendant ſhall be charged, And if C. ſue him upon 
che Scature 2 Ed. 6. the teFimony of one only ſhall be 
then' ſufficicor, and f» he ſhall be twice charged. 

\ To which it was anſwered, That firſt the faule was 
the Defendants, chat he wou'd not ſer forth his Tyrhes, 
and chen os ſhall be charged whoſocver rakes them, 
But in ſucfrhc Ecclefial ical Court will upon one geod 
Witneſs, and any concurrent vchement preſumption, al- 
low of ſuch a proof, Bur if a queſtion ariſe upon \con* 
ſtuRtion of a Scarute, and the Ecclifiiſtical Court will 
* Judge of it againſt the Rule of Law, there upon ſpeci- 
al ſurmiſc of jr, a Prohibition lies, 

And Cokr, chief Juſtice, cited a notable Judg nent, 
* Paſch, 35 Eli, in Banke Ie Rey. Fuller brought a Pro- 
kibicion againſt Clements z and 1/iakard 53 and _— 

'P- connte 
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counted that himſclf was Owner of che Reory of Long-. 
ham in the County of Nurfolk, and libelled againſt Cle>., 
ments before the Biſhop of Norwiches Official, for ſub- , 
ftraRion of Tythe:y/ci/, Whear,p:ndent { which Suit iſe , 
kard intervening p. onterceſſe ſuo, made there allegations ; 


againſt Fuller : : 

x. Tac the ſaid Re&ory was impropriate to the Mo- if 6, 
naſtery of Windling, and by diffulution thereof, came to 
H. 8. and conveyed it by mcan Diſcent xo Queen , 
Elizab, who by Lewers Patents granted it to Mis and | 
Hall, who cnfcofted Eagom?, who ler it ro#iskard tor tour | 
years ; and upon proot of his allegations z in fine, Seg+ 
rence was given againſt Full r, and ſeveral Coſts given 
ro Clements and Y15kard : Fuller appeals tre the Court of | 
the Arches, and there Claims the ſaid ReRory from 
Halls being ſciz:d of ir, who by his Decd granced the ' 
ſame to Sir Edward Cl:ye, (b:tore Bozomes Fcoffnene,) 


and that Sir Edward did enteoff Fuller, and oftered to. 
prov: the Deed mide to Sir Edward by one ſole Wirnelſs, 


which the Ecgclia tical Court would not allow of, And 
Fuller further faid, That though he had alledged theſe 
marrers were determinable at Common Law, yet they 
gave S:nrence $ The Defendants ro have a Coaluleation 
leaded, That Fuller proved che delivery of the Deed 
Clere and Mouſe, bur could not prove Livery. and 
Seiſin according 10 the Decd ; and vhat, therefare $:n- 
rence was given without that, that the Judges would nor 
admir che proof without other Wirnefſes 3 upon this 
Fuller demurred, and his Council obje&ed. 
.T, That #iskard pleads marter dererminable meecrly at 
| Common Law, viz. Letters Parents, &c. and on the 
other part Fuller Claims an Eſtate in che Retory, by 
conyeyance at Common Law : And the Queſtion in the 
Coi#: Ecclefiaſtical heing > Who hath the beſt Eſtate in 
the R<Rory z this ought ro be tryed by the Common 
Law, for this is the Birth-right of the Subje&, 
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S. {t was Obj:R<d, That all mitrers in Law ought 
ro be dererminzd by che Judges of the Law 2 And in this 
Eaſc marrers of Law ariſing, as if » Refiocy b: grat- 
wd by Decd with all Tythes, &c. and no Livery is made, 
If che Tyrhes may paſs with ny Livery ;' this is a queſti- 
en to þc decided by the Tiſdges of the Common Law : 
rd quiſque novit in hoc ſe cxerceat. 

3. It was objected, That #ikard was a meer ſtranger 
to che Suit, and all his Allegation is Temporal ; and 
for that ir is a (tronger Caſe ro maintain a Pcohibiri- 
=J | 


”_ 

4.Ic was Obj:&cd, Thar Full-y had bur one Wirneſs to 
= the delivery of the Deed, and in the Ecclefiaſticall 

w tnus Teſts eftnullus Teſtis, for which cauſes is was 
prayed the Prohibition might ſtand, 

To which it was anſwered by Sir Chriſtopher yay, chick 
os Et per totam Curiam y to the firſt Oby:Riong 

T5 


r. Where the original belongs to the Eccl.fizſtical 
Courr, the determination of all that depends on it be- 
longs to the ſame Court, though the marrer be rryable ar 
Law ; but where the Original marier — ro the 
Common Law, and there comm:nced, and iffue taken 
upon matter tryable by the Ecclefiaſtical Law, there the 
Jugs of our Law ſhall write to the Judges of the Eccle- 

ical Court totry it, and to certify. As in ation 
Anceſtral, if Baftardy be pleaded in the D:mandafrt, 
and upon this Ifſue js joyned, this ſha!l be trycd by the 
Biſhop, and - CR_ ſhall bindz Snin a Pure 
Impedit : Bu: though ſach iflues are in their nature Trya- 
ble by the Law Eccleſiaſtical yer if che Caſe was Fach, 
thar rhe Ecclefiaſtical Court could nottry it, then (thar 
ues be not want'n?) ſuch Ecelefizſtieal marrer hall 

rryed by the Cemmen Law, as 4 Ed. 3. 26. Bur 
againſt rhis was obje&ed rhe Stature de Articulis Cleri, 

ad f 


Cap. 13. Ouved de Idoveitate perſone Þ te id benc- 
fierum Eccleſraſticum pertiveat examinatio ad Fudicem Fccle- 


fraſticum 
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icum z upon which, it was concluded, That the Try. 
np e-ioe perſons in all Caſcs b*tong to Court- 
Chriſtians To which ir was anſwered and reſolved, Thie 
the Tryal-of abili:y belongs co chemi bur this 5 ryat 
muſt be by examina-ion of rhe Party, Sce 29 Ed. . i; 
The Earl of Arund I's Caſe, and 4 Ed, 3. 25, 16 Ex; 
Dyer 327. So if Baſtardy be a'l:dg'd m otix Who us 
dead, Pider7 Ed.3.5, where Ba*aray is alledged in the 
Tenant, and one wne is a ſtranger to the Writ,” who are 
S ſters. Vide 32 Ed. 3, Trial 59. where the Tenahg 
doth alledge B hardy in himſelt, and the Demandane 
do:h aver him Muliry, Vide 29 Afſſ. pl. 14 #6 Eli, Dyer 
226. 228, lf the ifſue be Oxod vicawit pry 1 ſq 7 nationemy 
part of « hich is Spiritual, pair Temporal ;* chis hail be 
tryed per pais, vide 9 H. 7, Bur admiſlizo and in i,u- 
tion, though it bt alledged in a ſtranger corhe Writ, Fer 
this (h:l: be eryed by the O;dinary, as appears 7 Ed.'6, 
78. 6. in Dyer. & ſenilia, A 
2. T-the ſecond ; anſwered and reſulved, That if up- / 
on Corfſul:ation wich men learned in the Lv, they 
give Senrence according,to Law ; this i; well done, and 
no Pcohikirjon ought to granted 3 bur if chey draw ch 
intereſt of any man ad aliud examen, there Prohibiriorn 
lyes, - And inthe Caſe at the Barc, they 'well r-ſolved' 
the Liwz for by the ſaid Livery of che Charter, the 
Tythes do not paſs as- in groſs, becauſe the Intencian of 
oy © to paſs the entire Recory by the Feofſmevr, 
and7s paſs che Tyrhes, and ſo diſ.uember the ReQo+ 


ty. 

3. As to the third, Reſolved, That by the Beeleflaſdi« 
c4l Law a ſtranger may come in pro ivereſt fv, ind 
when they have JuriſdiQion of rhe Ociginal equſe” of 
a Sujre, we ought nor to queſtion thee procerding, un= 
leſs they proceed inzerſa ordiney and this oughs to be r6- 


dreffcd by appca 
Reſolued, That ſuch a ſurmiſe, 


L 
4. As ro the fourth, | 
Tha he hath bas arie Witneſs, is or ſufficient te have 2 
_ Pre= 


72 High-Commiſſiovers, Lib, 12. 
Prohibition, becauſc che Court Eccleſiaſtical hath ju= 
Fiſdiftion of the Principle. And it ſuch ſurmiſe (hall 
ſufficient, all Suirs in the Eccleſiaſtical Court ſhall be 
Eclayed,or quite taken away, for ſuch ſurmiſe may be 
Made in every Caſe, 
., Ir was R ſolved upon Evidence, by Coke, chicf Juſtice, 
ale Raxco, inter F.S. who informed upon the Starure of 
Uury and Smith, that the Partics to the ſuppoſed Uſuri- 
ous Contra, ſhall not be admired Witnefſes, becauſe 
upon the warter they were Teſtes 31 propria cauſa. 


— 


High-Commiſſieners. Triv, $ Jacobi Regis, 


Upen a Hz. Cor. by Elix, Lady Throymerton Priſoner in 
che Fleet ; the Return was, The Lady Thregmorton was 
Commicted by George, Biſhop of Landon, and other Eccle- 
flaſtical Commiſſioners, till turther Order ſhould be ra« 
ken for hex. enlargement. And the Cauſe of Commir- 
ment was, That he had done many evil Offices berween 
Sir Zames Scudamore, and her Daughter the Lady Scuda- 
mare, Sir 7ames his Wife, to make ſeparation berwcen 
them, and detained her from' her Husband 3 and upon 
her Departure after Sentence, for Contemptuous words 
againſt che. Courr, ſaying , She hid acither Law nor 

uſtice. And it was Reſolved, | 

x. That for detainivg the Wife, and endeavouring to 
make ſeparation, no Sule can be before the High-Com- 
miſtioners, h 

2, Forderaining . the Wife, there is remedy by the 
Common Law, - (H : 
3. Thar for ſuch an Offence they cannot impriſon the 
ELIE,” .  - E: 
4+ Ir dork nor appears that the words were ſpoken in 
Courr, 

Secondly,Tt is no Court of Record, becauſe they pro- 
goed according tothe Civil Lay ; f chr AdmireliyCourts 


and 


4 


Lib.12:7he Lord Aburgavennye's Caſe.75 


and none can be commicred for miſdemeanor in Courry 
unleſs rhe Court be of Record. | 

5. Ir doth not appear by che Return whar char Courr 
was , which is uncertainz and upon this, upon good 
Conſideration, ſhe was Bayled. 

But Randal and Hickins were this Term commicred by 
the High-Commiſhoners, becauſe they were vehemently 
ſuſpe&ed for Browniſts, And they obtained a Habeas 
Corpus, and were remanded for this, that che High-Com. 
miſſioners have Power ro commit for Hereſy, See my 
Treatiſe of che High-Commiſſioners Power, 


The Lord Aburgavennye's Caſe. 


In the Parliament a Queſtion was moved by the Lord 
of Northampton, Lord Privy-Scal, in the Upper- Houſe ; 
That one Edward Nevill, Father of Edward Newll, Lord 
of Abwrgavenny, which now is, in the 2 and 3 of Queen 
Mary, was called by Writ to Parliament, and died before 
the Parliament ; If he was a Baren or no, and ſe oughc 
to be named, was the Queſtion, And it was 

Reſolve1 by che Lord Chancellor, the rwo chief Juſti. 
ces, chief Baron, and divers other Juſtices rchere pre- 
ſent, That the direRion and delivery of the Writ did 
not make a Baron or Noble, untill he did come to the 
Parliament, and then fic according ro the Gommand- 
ment of the Writ ; for unrill har, the Writ did not take 
is effe&. And inthe 35 H. 6. and ocher Books, he is 
called a Peer of Parliament, which he cannot be, unnll 
he fic in Parliament, which cannor be before the Parzlia- 
then begin. . And the Command of the King by ſuch 
his Writ may by his Sup:rſcdcas be countermandes, or 
elſe the ſaid Elward might have excuſed himſelf, or 
waved it, or ſubmicred to his Fines : And when one is 


called by Writ to Parliament, the Order is, Thar he be: 
apparelled in his Parliament Robes, and his Writ is 


openly 


Fo 


| 7l. 


54 Oldficld azd Gerlin's Cyſe, Lib.r2 


enly read in rhe (Lpper- Houſe, and he brought into 

« pr by Two Lords of Parliament z and then he is 
adj iged in Law, Inter pores Rogniy, wt cum olim Senatores 
cerſu rligtbatur, fic Barer's apud nos babiti fuerint, qui 
7 integra Barewam terras ſus tenchant, feve 13. feods 
mil tan et t11tim parte uu is Feods militis, quo'ihet Feads 
a4 201. &c. $0 that by this appears, That eve. 

xy one why nach an entire Barony, may have of right a 
W.it to be ſunmoned to Parliament ; and wich this 
agree our Rooks u1z uit, Thi none can fi: in Parlia. 
men 2s P=cr of che Realm, withour marrer of Re:cord, 
35H 6. 46. 43 £4.3.30-b. 48 4.31.6. 22 Af. pl 24. 
Regiſt-1.2. 87, bur now none can be ſummoned to Parlia® 
ment by Writ, wichout the Kings Warrant under che 
Privy-$-al at lraft. Bur if the King create any Baroa 
by Letters Parents under the Great-Scal to him and his 
Heirs, or to him and t his H:irs of his Body, or for 


lite, &c, chere he is a Nobleman preſently,and he ouzhe 


to have a Wrir of Summons to Parliamcat of Courſe, 
2nd hill b: (ryed by his Peers, if, &c. 

Richard che $:cond ercar2d Fobr Brauchrnpe of Holt 
Baron of Kidderminſter by Letters Parents , dared 106, 
Ofob. eleventh year of his Reign, where all others b:- 
tore him were created by Wric, 


_ 


__— 


Tcin. & Jac, Regis. Oldfield and Gerlins Caſe. 


In this Term Themes O14fiel4 came our of the Durchy 
Court, and before he came into #eftminſter-Hall, with a 
Kan'fe, ſtabbed one Ferra'y2 Juſtice of Peace, of which he 
dyed, And if Oldfield ſhould have his right hand cur off, 
was che q eſtion before the two Chief Juſtices, chicf Ba« 
ren Walmeſly. Warberton, Foſter, and divers other Tyſt ces, 
And it was Reſolved,No;for it ouzht tg be in Weſtminler- 
Hell, Sedextibus Curiis, as appears, 3 Flix, Dyer 188; 
ai Edi 3. Title Cores. 280, And a Preſident was _ 

hor - 


ib, 


«a. * 


k » - 
bþ,12. Oldfield axd Gerlin's Caſe. 75 
Iz. 9 Elix, in Banke le Roy, where one Robert Grrlig 
note one in Mhite- ball, fitting in the Court of Requeſts 

| was Fined; and Ranſomed. Bur if one {orice atios 

r before the Juſtices of Aſſize, there his right hand 
hall be cur off ; as appears, 22 Ed.g. fol.13. & x9 6d, 

, Title Judgment. And one Bellingham, , 2 Zac. in Heſte 
unſter-Hall, Sedentibus Curiis, with his Elbow and $houl. 
jer, out of malice juftled Anthony Byey of the Templegthar 

overthrew him, and ſpurned him wich his Feet upog 
he Legs z bur ſmore him not in any other manner 3 

| yer it was held, Tharhis right hand Chould be cur 
f, &c, upon which Bellingham was indited io Banks te 

, and after got his Pardon, 

A Caſe was pur to all the Juſtices of England, vits 
The Biſhopricks of Waterford and Liſmore, originally wwe 
Biſhopricks , by lawful Authority, in the time of Hf, g. 

e unired, bur the Chapters yer remain ſeveral, Afer 

ich Unjon, the Biſhop aliened Lands of the Sea of 
Patcyſerd, and alſo of the Sca of Liſmore, with conficmas 
ion of the Chapter of Liſmore. : 

1. The Queſtion was, Whether ſuch AJjenations are 
not voydable by the Succeflor, being wi [T Confirma® 
tions of boch the Dtans and Chapters. 

2. The ſecond Qu:ſtion was, Whether the Queen 
might Yvaidſuch alicnations by ſcizure,or otherwiſe, 

The Juſtices demanded a View of the Union, to which 
it was anſwered, That it was not extant ; then was it 
Reſolved by the Juſtices, That inaſmuch as the Uſage 
hath b:en afrer the Union, that the ſeveral Deans and 
Chaprers have ſeverally made Confirmations wt ſupra ; 
it ſhall be intended, that the Union notwichſtanding , 
yet for avoiding Confuſion, and in reſpe& of the remote- 
neſs of the Deans and Chapters, that Eftates made (hall 
be ſeverally confirmed as before the Union, and then ſuch 
Conki-mat ions ſhall be good, for in ſuch Caſe, Madus &> 


conventio vincunt, Levem, yo Ed. 3. Title Aſſrg. 


£ah. 30, >, It 


-—_ 


7l. 


" » > ** . 


Conwocation Caſe; | Lib,1z 


2+ It was Reſolved, That upon a lawful Alienatic 
made, with Confirmation of the Dean and Chaprer, « 
W's formam Collationts lyes upon the Stature of Weſt 
3. 

4 


my 7th. Reports, 
I 
Lece 
Trio, 8 Jacobi Regis. Convocation Caſe, two 
the 
Ir was Reſolved by the two Chief Juſtices, aod diveriff cake 
ether Juſtices,at a Commitrreg before the Lords of Paclia-W Lord 
ment, concerning the Authoriry of a Convocation, i ap 
x. Thar a Convocation cannot affſemble, withour theW ang 
affenc ot th: King, _ uthe 
2. That after their Adſembly, they canner confer rofl x. 
Conſtirure any Cannons, #ithour Licence d.1 Roy, rent 
3- Whcn upon Conference they conclude any Can-W him( 
nons, yet they cannot ex:cure any of them without Royal lon ( 
afſcnr, 2 
4+ They cannor execute any after Royal aſſent, buMGra 
with theſe Limitations. Wc: : 
I.*That . they be nor. againſt the Kings Preroga-Mycd: 
tive, h 
2. Nor againſt the Common Law, | ſhall 
3. Nor againſt $tarure Law, But 


4- Nor againſt any Cu* om of the Raalm 3 And all King 
this appears by z5 H.$. cap. 19. 19 *d. 3. Title Puare pert) 
nox admifit y. 10 A. 7. 17. Merton cap.9. bone 

20H. 6. 13, A Convocation may make Conſticutions Wl gc. 
ro bind the Spiricutlcy, b:cauſe they all in. perſon, or any 1 
by repreſencation, are preſenr, but not the Temporali-W 2 x 
ty. & the 

21 Ed, 4, 47, The Convocatien is Spiritual, and ſo King 
are all their Conſtituriens : ide the Records in Turns, Mizke 
18H.8. 8 84. x. 25 £d.1. 11 Fd.s. 15 4.2, Pro- 
bibitio Regis ne Clerus in Congregation ſua» &c, attemptet 
contra jus ſeu Corenams &+c, by which ir appears, they 
can do nothing againſt the Law of the Land,or the Kings 
Prerogarive, Caſe 


livers 
aclia. 


it the 
er to 


Can- 


Loyal 
, but 


OZ 2» 


1ib. 12, Caſe of Piracy, 


ts. 


—_— 


Caſe of Piracy, Trio. $ Jacob: Regis, 


In this Term the King referred the C.nfdcration of 
Letters Parents of che Lord Admiral of England, to the 
two Chict Juſtices, and the Chicf Baron ; whether by 
the ſaid Lernters Parents the- Goods which Piratcs ſhould 
rake from Ochers by Robbery and Piracy, did paſs to che 
Lord Admiral or Ro, And upon Conſideration thereof, 
it appearedto us, That he had Boys &t Catalla Piratorums 
and alſo Bong,t Catalla depredata 5 Goods robbed from 
hers, which did not paſs for two Caulſcs, 

x. It che K.og Grant Boxa ct Catalla Fi lowuns, the Pa 
rencee ſhall have the Goods and Cnattels of che Felon 
himſelf, bur not the Goods and Chactels which che Fee 
lon iealeth from others, ; 

2. The Goods raken from Others, the King cannot 
Grant ; for it appears by the Statute, 27 Ed. 3. cap. 8. 
St. 2. That the Merchant &c. fo robbed ſhall be recei= 
ved co prove that'the Goods and Charrels belong ro hiax 
by his Cocker, or other lawful Proof, &c,. the ſaid Goods 
ſhall be delivered wichour any Suit at Common Law. 
But it was Reſolv/d, That till ſuch proof be made, che 
King may {cz the Goods ; for Goods, of which the pro= 
perty is unknown, the King may ſcize ; And if they are 
bona peritura, the Kinz may ſci] chem, and upon provfs 
&c, reſtore the value, Andche Owner 1s not limited ro 


any time by che Srarure 31H. 6. cap. 4. 2 KR. 2. Cap. 2+ 
13 Ed. 4. 9, 10, 2 good reſolution of the Juitices, and 
the Regiſter 19. F. N. B. 114. when a Subje& of the 
Ling. ſpoiled beyond Sea ſhall have a Writ, &c, for £0 
take Goods within England, Kc, 


Caſe 


T_T 
—— ———— 


73. Caſe of Simony. Trio, 8 Jacob, Regis, 


It was agretd ad menſam; by all the Juſtices and Ba- 
rons in Fleet-ftrect, Thar -if the Patron. tor any Money 
preſeac any Parſon to a Bencfice wich Cures &c, then 


; Preſencee be not party nor privy to it 3 forthe Statue 
3/ 9/1 £ ,irccnds ro puniſh ſuch wicked avarice, and gives the Pre- 
ſencarion to the (Queen : Andibis per werba Statuti pen» 

. ned ixongly enough againſt cerrupt Patrons, 


14 | Proclamations. Mich. 8 Jacobi Regis. 


" On Thurſday the 20th, of Sept. ® Regis Facobi, I was 
ſent for to attend the Lord Chancellor, the Lord Trea- 
Jurer, Locd Privy«Scal, and Chancellor of the Duchy 
the ' Atcorney, Sollicictors and Recordet being prelear, 
__ Queſtions were moved to me by che Lord Trea- 
curcr'; 
t. Ifthe King by his Proclamation may prohibire 
' new Buildings in and abour London ? 
' 2+ If che King may prohibire che making of Starch of 

" Wheat > | 

* The Treaſurer ſaid, Theſc were preferred to the King 
© as Grievances, and againſt the Law, and ard To 
which che. King Anſwered, That he will confers with his 
Privy-Council, apd Judges, . and, then he will dothem 
right, ' To which Lanſwered, That theſe Queſtions be- 
ing of grea: Importance, 1 did defire,. that 1 migh: have 
© Conference with my Brethren the. Judges gz, To which 
the Chancellor ſaid, Every Prefident had firſt 2 Com- 
mencement, and that he would adviſe the Judges ts 
mainrain the Kings Prerogarive, and where there was no 
Preſident, to leave it ro the King ; and all By 7 


78 Caſe of Simony, Libxz; * 


every ſuch Preſentation &c, thereypon are void, chough, 


Lib, 12. Proclamations, 7” 


ſhould be neceffary ro confi m che Kings Prerogative 
with our Opinions, 

To which 1 anſwered, True it is, every Pi«fident hath 
a Comm:nc: ment, bur when Autficricy and Prefidene is 
wanting, there need+ great Confiderations before any 


ey Novelty be cſtabliſhea ; For 1 faid, The K rg canner 
en change any part of the Common- Law, nor «rca'e any 
gh. oftcnce by his Proclamation + But I defired co Confer 
ure wich my Brechren, for D:libcrandum eft diu- que” Stats» 


erdun ct ſemcl z To which Mr. Solicitor ſaid, D' vers 
Semrences were given in the Sta1=-Ch:mber upon the Proe 
clamazign agiinſt Building, and thac 1 ad given Sent» 
tence ig2inlt the ſaid Prociamation ; To which 1 ate 
ſwerls, Thar Preſidents were to be ſccn, and Conlidee 
rations to be had upon Conference wich my Brethren, 
for Melius eft recurrere qurm male currerey and Inditments 


concludes cortya Teges & ſtatuta, never contra regiom Prg* 
= clamation.m. A: laſt my morion was allowed, ard the 
A, Lcrds appointed the rwo Chicf Juſtices, Chiet Baropgand 
a Baron Altbam to cor fider of it, 

1 Not -, the King by his Proclamation, or ocherwiſe, can- 
' nor change any part of the Common- Law,Stacure=Lang 
w_ or Cuſtoms of ht R-aln,11 H.4.37;Forteſcue in laudibus 
of I gum Ang. cap.9. 18 Ed. 4 35, 36, &c. 31 H.8* caps, 

i non eft lex, ubi non eft tranſgreſſio ; ergo, That which 
4 cannoc be puniſhed witheur Proclamation, cannot ' be 
r- puniſhed with ir, Vide le Stat. 3x H. 8. cap. 8. Bur if 
F a man be indifted upon a Cunie mpt againſt a P:cc'ama. 
= tion, he ſhal! be Fined arid impritoned, Vide Forteſcues 
% , cap 9g 18 34 36,37, &c. 

6 In all Cates, «he King our of his Providence, and to 
yy prevent dangers, may preh« bite them before, whach mill 
P ay gravate the Offence, it it be afrerwards commirted 2 
4 And as it isa Grand Prerogative of the Kirg romske 
_ Proclamarions, 22 H. 8, Proc. B, yet ve fi@ Prefie 
= * dents of Proclamations utterly againſt Law and Reaſqgn, 
4 | apd therefore yoid + For Qus contra” rationem Juris" ine 


treduila 


Pa 


70 


Negligent , doth not ſus a Prohibition, bur remains 


Sis, 


86  Prohibitions. Lib.12, 
trodufia ſunt, non debent trabi in ſcquentiam, An A& 


made to Licenſe Forreiners to Merchand:ze in' Lozden, 
H. 4 by Proclamation prohibited the Execution of ity 
wſque ad prox. Parliament. which was againſt Law. Vide 
derſ.clauſ. $8 H. 4. Proc. in Lo:don; but 9 H, 4 An A& 
was made, Thac all Ir; ſhouid depart the Realm be= 
fore the Feaſt of the Nativity 3 this only was in ferroremy 
being utterly againſt-Law, 

Hellingſh:ad, 772. Annd Dom. 1546. 37 H.2. The 
Whare=huulcs, vulge Stews, were ſuppreticd by Procla- 
marion, and ſourd ot Trumper, 

_ Ia ihe ſame Term R ſolved by the ewo Chief Juſtices, 
_Chicf Baron, and Baron Altham, upoa Conference be. 
tween the Lords of the Privy-Council and them, Thar 
the King by his Proclamation cannot create any Offence, 
which waz nor an Offence before, for then he may alter 
the Law. And the Law of England is divided into 
three parts: 1, Common-Law, 2+ Stature-Law. 
OI 4 Bur the Kings Proclamation is none of 


Reſolved alſo, That he hath no Prerogative,bur what 
the Law of che Land allows him z but he mry by Pro- 
clamarion admoniſh his Subje&s, char they keep the 


Laws, upon pain to be inflied by Law, &c. 


Laſtly, If che Offence be not puniſhable in the Star- 
Chemb:r, Pr ohibicion by Proclamation cannot make ic 
puniſhable there. And after this Reſolution, no Pro- 
clamarion impoſing Fige and ImpriFonmenet was made 
&c. 


Mich, 8 Jac. Regis.” Prohibitions. 
It was Reſolved in this Term, That if a man be ex- 
communicated by the Ordinary, where he ought nor, 
as after a general Pardon, &c, and the Defendanc being 


cxca nmunicatre 


Lib,12. Prohilitions, $1 


excommunicate by 4o dayes, and upon Certificate in 
Canc, is taken by the Kings Writ de excommunicats capi® 
endo ; no Prohibition lics in this Caſe, becauſe he is , 
taken by the Kings Wrir. . Then it was moved what 're- 
medy the Party hath, who is wrongfully excominunt- 
cate ; to which it was anſwered, he hath three Reme- 
dics, 

1. H: may have a Writ out of Chancery to abſolve 

him, 14 H. 4. fol. »4. and with this agrees 7 Ed, 4- 
I4. 
2, When he is excommunieare 'againſt the Law of 
this Realm, ſo that he cannot have a Writ de Caw''one 
admittend.y then he ought Parere mandatis Ecclefie in ſor- 
ma Furis, ile. Eccl ſaſtici,where in crurh it'> Excommunt» 
catio contra jus & formum FJurisgi. e. Communis Jus : But 
if he hew his Cauſe to the Biſhop, and Requeſt him 
ro affoyl him, cicher b:cauſe he was excommunicare after 
the Offence pardoned, or that the Cauſe did not appear 
in Ecclefizftical Cognizance, and he refuſe, hc may have 
an Aftion Sur le Caſe againſt the Ordinary z and with 
this agrees Dy, &+ St. lib. 2. Cap. 32. fol. 119- 

3. If the Party be excommunicate for non e of rhe 
Cauſes mentioned in the AR, F5 Elix. cap. 23. then he 
ray plead this in the Kings Bench, and fo avoid the 
Pcnalcies in the AR, 

Note, It was Reſolved by the Court, &c. Thar where 
one is cited before the D:an of the Articles in cauſe of 
defamation, for calling the Plainr. ft there, our cf the 
Dioceſs of I o34on, againft the S'arute of 23 H, $, And 
the Plaintiff hath Sznterice, and the D-fcndant is «x- 
communicered, 21d fo continucs 80 dayes; And upon. 
Certificate into the Chancery, 2 Writ of . Excommunicato 
Cayien{o is granted, and the Defendant taken and inepri- 
ſoned chereby, thar he ſhall not have 2 ProVibirion up. 
on che Srature 23 H.8, for ne Writin the Regiſter ex. 
tends to ir ; bac chere is a Writ rhere called d- cautione 
emittceli, when the Defendant is raken by the Kings 

G Wric 


T1 


70. 


82 Admiralty. Lib, 12, 


Wrir de excommunicato capiendo de pxrendo mandatis Ec- 
cleſie, and ro affoylard daliver the Defendant, Bur in 


, the Caleat Bar, it docs nor appear to us judicially,with= 


out Information, tha: the Citation is a;ainſt the forme 
of the S:arute + And the Intormation comes too late jn 
this Caſe, after the Defendant hath perfiſted ſo long in 
his Conrumacy, and is takin by the Kings Writ, and 
za;priſoncd, 


Admi calty, 


It was Relolyed per totam Curiam, That if One bs: 
ſucd inthe Admiraity-Courr, tor a thing alledged ro be 
done upon the High-S:a, within the Admirals Juriſ- 
diction, and the Defendant plead and confeſs the thing 
done ; and after S:nrence, the Court will be adviſed to 
Granc a Prohibition, upon ſurmiſe, That it was done 
inſra corpus comitatus, againſt their own confeſſion, unicſs 
1t can be mage appear to the Court by marrer in Writing, 
or other gocd matter , thar this was done wpon the 
Land ; for otherwiſe every one will tay till after Scn- 
tence, and then tor vcxition only ſuc out a Prohibition, 
And admonition was given to them that ſues out Prohi- 
bitions, That they ſhould nor keep them long] in their 
Hands, or untill chey perccive they cannoc prevail in the 
Ecclehaſtical Court, then to caſt in their Prohibicion ; 
for if chey abuſe that liberty ro the vexation of the Par- 
ty,, we will take ſuchorder, as in caſe of a Writ of Pri- 
vilegge, it the Detendant keep ir till the Jurors are ready, 
&c. u hall not be allowed, 


Hill. 8 Jacob. Regis. 


In this Term, in DoRor Trecor's Caſeywho was Chan- 
G6iwur of @ Biſhop in Bales; It was Reſolved, 


That 


Lib.12, Admiralty. 83 

That the Office of 2 Chancellor and Regiſter, &c4 
in Ecclcfiaſtical Courts, are within the Starute 5 Ed, 6. 
cap, 16. which AR, being made for 'avoiding corruption 
ot Officers, &c. andaevancement of worthy Pcrſons, 
hall be expounded malt beneficially ro ſuppreſs Corrup- 
tion, And becauſc che Law allows Ecclefiaſtical Courts 
to procced in Blaſphemy, Herefy, Schiſme, &c, loyalty 
of Matrimonies, probate of Wills, &c, and that from 
theſe proceedings depends not only the Salvation of 
Souls, bur the l:gitimation of Iflues , &c, and othet 
things of grear Conlequenee, It is moſt reaſon that 
ſuch Officers ſhall be within che Statute, rhevs Officers 
which concern T*mpo: al macters, the T<mporal Judge 
commirtiog the Convict only to the Gaoler, bur the Spi- 
ritual Judge, by excommunication, to the Devils And 
there is a Proviſo in the Staruce for them, 

It was Reſolved, Thar ſuch Offices were within the 
Puryiew of che [aid Statute, 


— — 


Hill, 8 Jac. Regis, Admiral:y. 79 


It is to be wunderſteed, That the Juriſdiion of the 
Adniralcy is mere anciem than Mr. [ambert yz io bk 
Juriſdicizon of Courts, doch affirm, which was the time 
of Edward the Third, But withour queſtion, the Juriſ- 
digion of che Admiralty is more antient; for l nnd a 
notable Bock in the time of Ed. 1, Ticle Auowry, 192. 
which proves it more antient than Mr. I2mbe/t peak: 2 
The Cale was, Oac bivug/t a Replevin of his Ship taken 9% 
the Coalt of SCarbrough #þoz the Scay and cariyed ito 
Nortolk, and there &;aned; the plaint of taking in th: 
Coa't of S. which is no Towns nor Place certain by which the 
Paiis m-y be taken, for the Coaſt contains four Leagues. And 
allo a thing dene ar Sea, this Court cannot have Cogni- 
Zance z for this Judgment is given to Mariners. Peres« 
ford, who gave the Rule in this Caſe ; The Aing W-lls, 
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_ istene Admiral or General of the Fleer ; and Almuyath 1s 


84 Admiralty, Lib, 12, 


That che Peace be kept as well upon the Sea as the Lands 
And we find, that you come by due Proceſs, and we ſce 
nothing why you ought nut to anſwer ; upon which Book 
I obſerve fave things : 

I, That of whings done upon the Sea,, Judgment is 
given to Mariners, id (ſt, to Admirals, as ſhall appear, 
and belongeth not to the King's Court, becauſe no Paits 
may be taken there ; for where the Paiis or Jury may 
come, the Admiral hath go Juriſd:Rion, 

Z. This proves direRly, That there the Admiral hath 
Jur:i{diion ro adjudge things done upon the Sea, from 
whence no Pais may come, And this did not begin then, 
for queſtionleſs ever firice there was Trade or Traffick 
(which is thc Life of every Ifland) there was Marine 
Juriſdi&ion, ro redrefſc Depradatzons, Piracie:z Mur- 
thers, and other Offer;ccs upon the See. 

3. The third thing i», That if part of the matter be 
done on the Sea, and part in the Country, that the Com- 
mon- Law ſhall have all the Juriſdiion, 

4. The Sca within the Juriſdi&ion of the Admiral, is 
delciibed to be our of every County, * 

5. If a thing be done upon the Sea, hors del Corn!y, 
the Party may plcad it to the Juriſdition of the 
Courr, 

And it is ro wit, that in anticnt timethe Jurifdigion 
of Admiral was called Maritin: Anglia, and ſometimes 
Marina Anglie, which fignifizs the Admiraiſhip or Ma- 
rinſhip of England; vor Majinus is the ſam: with 
bardoorG, that is of the Seay, and Yararciagy © 


corruptly Admiral. And antiemily, ſon:crimes one was 
Admiral of all Jnglard, and ſome.ime the Office was di- 
vided, And tor this, ſce ex Rot. Patcntium de An. 6 H.3. 
de Maiitina Cuſtolliend. 2.9 Aug, ex Rot, Pat. An. 9 H. 3+ 
3-Nfob. Charta 15 H. 3, 28 Jurii, 25 Ed. in 14. Clan. 
in Do;ſo in 18, Villiam Ieyberac Ccj itanci's Marinarte= 
1 HIRs 


Ar 


Lib.12, Paſch, g Jac. Regis, $5 


Ac this time there were two Admirals, the one had 
the Government of all che Fleet from the Thames mouth 
ver[45 Boream, the- other from the Thimes mouth verſus 
occidentem, 1 Pars. Pat at. 25 Ed. x. 25 Martii in 9. & 
1 Pars. Patent. 10 Ed.z. 8. Decem, And ſo in the time 
of R. 2. H.4. H. 5. H.6, during whoſe Reigns there 
was like 4nus qui fuit Admirillus Afelie. 

3 Ed, 2. Coren 399. Where a man may ſee what is 
done of one part, and the ocher of the Water, &c, in 
thar place the County may have Cogn'zancegand it may 
be rryed by a Jury, And Stamfords Pleas of the Crowns 
lib, x, fol. 51. citing this Book, ſaies thus : So this 
proves, That by the Common- Law, before the Statute, 
&c, the Admiral ſhall nor have Juriſdi&ion, unleſs up- 
on the High-S:az which proves his Juriſdi&tion by the 
Common-Law upon the High-Sca, Ex quo ſequiturs 
char his Juriſdiction was by the Common-Law, and 
then *cis ſo antient, that the Commencement cannot be 
known, Whence I conclud?, that this Authori y did 
not begin of King Ew. 3. as Monſizir Lambert upon 
uncertain ConjcQures ſuppoſcth, 


Paſch. 9 Jac. Regis. 


It was Reſolved by the rwo Chief Juſtices, Chict 
Baron, the Attorney and Sollicicor, That che King may 
ere& any Name of Digniry which was not b<fore ; and 
for that Reaſon the King may Creare a Baroner, to him 
and his Heirs-males of his Body ifſuing, 

It was Reſolved, That if he Create him not of ſome 
Place, he ſhall noc have an Eſtare Tail, bur Fee-fim- 
ple condirional,forfeitable for Felon yz bur if he Create 
him Baroner of a Place, th-n he ſhall have an Eſtate- 
Tail within the Scatute, Weſt. 2. And the King may 
Grant to ſuch Preccdency b:tore Knights Bannerers , 
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86 Paſch. 9 Jacobi Reg. Lib.13, 
Knights of che Bath, and Kinghts-Barchelors z And alſo 
he may Grant Precedency to their Wives, Sons, and 
Daughters, &c, 

The King cannot Create any Dignity above the Dig- 
nity ot a Baroner, and under the Dignity of a Baron 2 
And the creation of this Digniry of a Baronet (hall not 
diſcharge the Heir ro be in Guard, 


—_— 


III 


Paſch, 9 Jacobi Regis. Acceſſary in Treaſon, &c, 


Nate; Thatin Treſpaſs and Treaſon, there are no Ac- 
ceflaries, bur all are Principles + Bur in Felony, above 
the ſum of 12.4. there, andin caſc of death, &c. there 
may be Accefſary as well before as after, In Petit larceny 
there can be no Acceſſarics, for the ſmallneſs of the Fe- 
lony : Then the Caſe is, A. Counterfeits the Great Seal 
of England, and B. knowing that he did Counterfeit it, 
reccivesy abets, and comforts bim. If B. in this Caſe'þe 
Guilry of Treaſon, is the Queſtion ; And it ſeems ht is 
not ; for theugh A, by che Counrerfeicing be a Trayrtor, 
yer the abetring, &c, cannot mak: B, an Acceſſary, be- 
cauſc at the rime of Counterfeiring irghe did got know it ; 
bur if one b:fore the AR be done, procure another to 
Conterfeir the Great-Seal , there it is High-Treaſon z 
and in the Inditment he may be charged with the Fa, 
And this appears to me very evident in Reaſon, and 
agrees with our Books; as x9 H. 6. 47.8. he who is 
conſcnting, to the making of falſe Moncy, commirs High 
Treaſon, for he is Particeps Criminis before the FaR : 
Bur ir is held in Conyers Caſe, Mich, 13 & 14 Elig, Dyer 
296. that in the ſamic Caſe, if one attcr the Fa& done 
. know thereof, and receive the Party, this is bur Miſ- 
prifion of Treaſon ; and with this accords 3 H. f. 10s 
which diverfiry St.:m. Pleas of the Crown, fol, 3. bath 

hot well obſirved, Vide Dyer 298. vide te Stat, 27 Elin,C. 


Paſch, 


Lib, 12, Sr William Chantey's Caſe, 87 
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Paſch. 9 Jacobi Regis, Sir William Chanccys Ciſe. OL, 


In this Term Sir #iliam Chancy having the priviledz 
ef this Coure, and being a Priſoner in the Flcer, was 
broughc to che Bar by Habcas Corpus, by the Guardian of 
the Fleet ; who returned, Thar the ſaid Sr Wikiam was 
commited to the Fleet by Warrant from the High-Com- 
miſſhoners in Eccl:fiaftical Cauſes, which Warrant tol- 
lows in theſe words, viz. 

Theſe ave to 1B and Require you in bis Majeſtics Name, by 
Vertue of bis H'gh-Commiſſeon Cc. to 16s and others direfted, 
&c, That herew!!hal you take and receive ini0 your Cuſtody the 
Body of Sir William Chancy Kaight, whom we will that 
you keep, &c. untill further Order, ec. letring you know 
the cauſe of bis Committmrat to be, for that being at the Suit 
of bus 1 ay convented b fare &c, for Adultery, and ex- 
pelling ber from bis Conpany, and Conbabiting with another 
omen, without ailowing her any competent Mantenance ; 
and by his own Confeſſion coryitt thereof, b: was thereupon 
enjoyacd ts allow his Wife a competeat Maintenance, &c. and 
to perform ſuch Subm:ſſion and other order for his Adultery as 
by Law fhoutd be enjoyned him, winch : exprefly refuſed to 
da in coatemtt, &c. Given at London 19 Martli, 1611, 
ſubſcribed. H:nry Mountaguz, George Overadl, Thomas 
Morton, Zach. Pa-ficld, 

And it w2s moved: by Nicholas Sergeant, a Councel 
wich Sir Ui{;am, that this zerurn was inſufficient, 

1. Becauſe Adultery ought to be puniſhed by the Or- 
dinary, and not by the High-Commiſſioners, on which 
the Offender is remedileſs 5 and can have no appeal z 
Duod Fuit conceſſum per Coke, arberton and Foſter, buc 
Walmeſly douted of Adultery. 

2. That by force of the AR of the x, of Flix, the 
H:igh-Cemmiſſioners cannot twpriſon Sir #1,lam tor 
Adulcery, nor for &cnyins Alimony eo his Wite : And 
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88 Empringham's Caſe, Lib.12; 
« Doderidge, the Kings S:rjeant, of Council on the other 
ry » Uid not detcnd the 1m; riſonment ro be laws 
ul, 

And it was clearly agreed by Coke, Walmeſly, Varb:1tons 
and Foſter, That the Commiſſioners had nut power to 
imprifon in this Caſe, And #alm ſly ſaid, That chough 
they have uſcd rhis Power for rwency years wi hour any 
exception ; yer when it comes before them udicially, 
they ought to Judge according to Law z and upon this 
Sit i/liam Chancy was Bailed, 

And ic was reſolved p;y totam Curiam, That when ig 
appears upon the Return, that the Imipriſonment is nor 
:awtul, the Court niay diſcharges him ot Llmpriſon- 
menr, | 

Alſo it was Reſolved, That the Return was inſuffici- 
ent ia form, | 

T, It is net ſhewn when the Adultery was commut- 
red, 

2, He was enj»yned to allow his Wife a competent 
Maintenaree without any certair.ty, and to perform ſuch 
furmiſſi"n, &c. as by Law ſhall be enjovned, wiich is 
ail z2ſuturo, and uncertain, Vide in my Treatiſc at la'g: 
the Keaſors and Cauſes why the High- Commiſſoners 
may ſu; aad impriſon, Vid: Paſch, 42 Eliz, Kot. 
1209. 

. 


PR 
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Paſch, 9 Jacobi Regis, Empringham's Caſe. 


Inthis Term a Caſe was moved in Stay-Chambcy upon 
a Bill cx'1ibired by the Artoiney-General againſt Rob:rt 
Empringham Vice-Admiral in the County of Yorks Mar= 
maduke Ketthewell, one of the Marſhals of the Admiralcy, 
and Thonas Ha riſon, an Inform: in the ſame Cowe tor 
Oppreſſion and Extortion, in Fining and Impriſoning 
divers of the Kings Subjects in the ſaid County, which 
Ro Judge of the Admiralcy can juſtifie, becauſe ir is nor 
_ 2 Court 


Lib. 12. Tyr:7, 9 Jacobs Regs, 33 


a Court cf Record ; bur rhey proceed according ro th®© 
Civii Law, and upon their Sentence no Writ of Errof 
lyech, buc an Appeal, Alſo che ſaid Empringham hath 
cauſcd diyers to be cired, to appear btfore him tor things 
done in the Body of the County, which were derermina=- 
ble by che Common Law, and not betore rhe Admiralty, 
whoſe authority is limited ro the High $:a, And for 
theſ: and other Oppr: ſions they were hed and impri- * 
ſoned , and ſ{cntenced beſide ro make Reſtitution 
&*. 


ms 


— 


Trin. 9 7a 05i Regis, 


Memorandum, That tpn the Thurſday before this 
Term, all che juſtices of Englas4, by the Kings Com- 
mand , w<re aff.mvicd in the Council-Chamber at 
#hitebal!, where was, Abbot, Archbiſhop of Canterbury, 
and with him two Biſhops, and divers Civillians ; che 
Arcnbiſhop complained of Prohibirions out of the Com= 
mon-Plcas,and d:livery of Perſons by Hibeas Corps, bur 
chiefly of Sir Willz1m Chancy. I defcrided our proceedings 
according ee my Treatiſe thereof, which 1 delivered be- 
fore che High-Commiſſioners ; And afcer grear diſpure 
berweci, che Archbiſhop and Mz, at laſt he ſid, He had 
a Point not yer touched upon in my Treatiſe , which 
would give ſatisfa&ion tothe Lordy god M allo, and up- 
en which he would rely ; And that the Clauſc of Reftt» 
eurion and Annexation, viz. A1d that «ll ſuch Furiſd ffi 
045, &c. Spiritual and Eccleſpaſtical, a+ by any power Spirt- 
tual hith h:rctoſore, or hercafter 1 wfully may be uſed; & 
for viſitation of th: Eccl:fraftital State and Perſons, and for 
Reformation. Ord r, ani Correftion of the ſame. and of all 
Er:07s, He: eſtes, Sch:ſm's, &c. ſh Ul for ever by authority of 
this preſent Parliament, be united and annexed to the Imperial 
Crown of this Rralm, And it was ſaid, That H, 8. and 
Ed. 6. did give Power by theic Commiſſions to divers, 

to 
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to impoſe Maul&s, &c. in Ecclefiaſticall Cauſes , &c. 
and upon this he concludes, That this having been uled 
before 1 Eliz, this is given to Queen Elix, and her 
Succefſors, Alſo inaſmuch as by 2 H. 4. and 2 H. 7. 
the Juriſdition Eccleſiaſtical may Fine and Impriſon in 
particular Caaſes, therefore Power to Fine and Lmpriton 
1n all Eccleſiaſtical Cauſes is given to the King z: And 
this he ſaid he utcered, that it might be anſmercd. 

1, To which, [for a time gave this Anſwer, That ic 
was good for the Weal- publick that the Judges ar the 
Common-Law fhould incerprer the Statutes wichin. this 
Kealm, ; 

2. It was ſaid by me, That before the Scature of 
x El;z, no Ecclefiaſtical Judge' may impele a Fine, or 
Impriſon for any Eeclefiaſtical or Spiritual Offence, 
unleſs there be Authericy by A& of Parliament ; And 
this was ſo affirmed by all the Juſtices, 

Vide my Book of Prefidents, the Commiſſion at harge 
wo Crompel to be Vicegerent, 

Afterwards in this very Term the Privy- Council ſent 
for the Juſtices of the Common-Plcas only, and there the 
Reaſons of rhe ſaid Reſolution were largely debared, and 
ſtrong Oppoficion made hy Egcyton Lord Chancellor, bur 
the Juſtices of the Common-Pleas remained conſtant in 
their Reſolution ; Afterward the Council ſent - for the 
chief Juſtice of the Kings Rench, Juſtice illtams, Juſtice 
' Crozk, Chick Baron Tizafiell, Snizy Althan , and 
Kromly, whe were not acquainted wich the Reaſons of the 
ſaid Rule of the Common-Plecas, nor knew why they 
came b-fore the Council ; And kearing the Lord Chan=- 
cellor affirm, That the High: Commiſſioners have al- 
wayes by the AR 1 Flix. impoſed Fines and Imprifon- 
ments for exorbitant Crimes, (withour any Conference 
wirk us, or among themſelves, or hearing the matter de- 
bated,) were of Opinion with us : And after ar 8norher 
day this ſame Term, the ſaid Judges of the Kings Bench, 


Barons of the Exchequer, and Juſtice Fear and Telver- 
o i815 
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tos, who were omirred before, and We the Juſtices of 
the Carumon-Bench were commanded to attend the 
Council, And being all aflembled, We of the Com- 
mon-Pleas were commanded to retire, and then the King 
demanded their Opioions in certain Points rouching che 
Hizh- Commiſſion, wherein they unanimouſly agreeing, 
We, viz, Coke, Walmeſly, 'Varberton, and Foſter, were Cal- 
led betore the King, Prince and Council, where the 
King declared, That hy the Advice of his Council, and 
the Juſtices of the Kings Bench and Barons, he will re= 
fera: the High-Commiſſion in divers Points, which aficr 
he will have to be obcycd in all Points, 

Whereupon [ ſaid rothe King, That it was grievous 
ro Us, his Majcfties Juſtices of the Bench, to be ſevered 
from our Brethren, bur more grievous, that they diffc= 
red from us in Opinion, wichour hearing one anorher, 
eſpecially fince in what we have done in Jir YV/illiam 
Chancys Caſe, aud others the like concerning the Power 
of the High-Commiſſhoners, was done judicially in open 
Court, upon argument at the Bar and Bench, And fur= 
ther I ſaid ro the King, that when we the Juſtices of the 
Common-Pleas ſee the Commiſſion newly reformed, We 
will; 2s to that which is of Right, ſeek ro ſarishe the 
Kings expeRation ; and ſo We departed, &c, 


— 


Trin. 9 Jac. Regis. Storkdale's Caſe in the Court 26. 
of VVards. 


The King by Letters Patents dared 9. April, che ninth 
year of his Reign, did Grant xo VVilliam Stockdale in 
theſe words. 

Such, and ſo many of the Debrs, Duties, Arrearages, 
and Sunis of Money being of Record in our Court of Ex- 
chequer, Court of Wards, Durchy-Court , or within 
any Court or Courts, &c, in any year, or ſeveral year 


from the laſt year of che Reign of H, 8, to the 19th, 
year 
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97. 


year of Our Dcar Siſter, as (hall anzount to che ſum of 
1090 |, Tohave, tak:, l:vy, &c, the ſaid Debs, &c, 
to the ſaid V/Ultam Ste:kd ale 2is Ex:cutors, &c. 

And in this Caſc divers Points were reſolved : 

T. That the laid Grant of thc K ng is void for the in- 
certainty, for thereby no Debt in cerrain can paſs; As if 
the King have an xoo Acres of Land in D. ' and he Grants 
toa Man 2e Acrcs of the Lands in Þ, without d-\cri- 
bing them by the Rear, Occupation, or Name, &c, this 
Grant is void. 

2. When the Parentee Claims by force of this word 
Avrrer:g1ia. 

Ic was reſolyed clearly, That he ſhall not hav: Arcear- 
ages of Rents, Relicts, and mean Races of Lands, &c, 
inthe Court of Wards, &c. it the” Patenc go nor fur- 
ther. 

Bur the Proviſo in the end of che Patent, viz. Provi- 
ded, that the ſaid /Villian Sto:kdale ſhall rake no benefic 
by any means of Arrearages of any Rents, &c. until! Sir 
Patiick Murry and hers be paid rhe ſum of xo000, &c, 
hath well explained what Arrearages the King intended 2 
But clearly mean Rates are not within the words, for they 
arc the Profics of Demeſine Land. 


—_— — — III —_— 
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Tri. 9 Jacobi Regis. 


Divers men playing at Bowles at great Marlow in Kent, 
two of them fell our; and a third man, who had not any 
quarrel, in revcnge of his Friend, ſtruck the other wit 
a Bowl, of which he dycd : This was held Manſlaugh- 


ter, becauſe it happened upon a ſuddain morion, 


In the ſame Term a ſpecial Verdi& divers years paſt 
found in the County of Hergford, which was, That two 
Boyes fighting together, one was ſcratched in rhe Face, 
and bled very much at the Noſe, and fo he run three 
quarters of a Mile to his Farber, who ſeeing his ou : 
abulc 
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abuſed, he took a Cudgel and run to the place where the 
Other Boy was, aud ſtroke him upon the Hrad, upon 
which he dyed, And this was beld but Man-ſhughter 
for the Paſſion of the Facher was continued, and nv time 
ro Judge it ia Law Milice prepenſe ; And this Caſe was 
moved ad menſam, &c. 


_—_—_— — 
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Mich, 9 Jac. Regis. 


Memorandum upon Thurſday in this Term, a High 
Commithon in Cauſes tcclefiaſtical was pubiifhcd in 
the Arch b-ſhops great Chamber at Lambeth, in which I, 
with the Chiet Juſtice, Chiet Baron, Juſtice V/illams, 
Juſtice Cooke, Baron Altham, and Baron Bromly were na« 
med Comm-ſltoners ameng all the Lords of the Council, 
divers Biſhops, Atrorney and Solilicitor, and divers Deans 
and DoQtors in the Cannon and Civil Laws: And I was 
commanded to fit by force of the ſaid Commiſlten,which 
I refuſed for three Cauſes, 

t, Becauſe neither I nor any ' of my Brethren of the 
Common-Piecas, were acquainted with ic, 

2, Becauſe I did nor know what was contained in the 
new Commiſhon ; and no Judge can execute any Com- 
miſſion with a good Conſciexce, without knowledg z for 
Tantun fibi eft permiſſum, quantum eſt Commiſſum. 

3- That there wavnot any neccflicy ot my firing, who 
underſtood nothing of ity ſo lopg as the other Judges, 
whole adviſc had bcen had in this new Commiflon, were 
there. 

4+ That I have endeavoured to ioform my ſelf of ir, 
by a Copy frem the Rolls, bur ir was not enrolled, 

5. None can fir by force - of any Commiſſion, tiil he 
hath taken the Oath of Supremacy according to 1 Flizs 
and if I may hcat the Commiſſion read, and have a Co= 
py £o adviſe upon. 1 will cither fic, or ſhew cauſe tothe 
, Concrary, The Lord Tieaſurer pecfwaded me 16 fits but 
] uiter- 


94 Mich,g Jac. Regis. Lib.12, 
I ucterly refuſed ir, and the reſt ſeemed to incline, Then 
the Commiſhon was openly read, containing divers 
Points againſt the Laws and Scarutes of Englazd : At 
hcaring of which, all the Judges rejoyced they ſate nor 
by it, Then the A:ichbiſhop made an Oration z durtng 
all wh:Chgas the reading of the Commiſſien, 1 ſtood, and 
would not fit; and ſo by my Examplegdid the reſt of che 
Judges, And fo the Archbiſhop appointed the greac 
Chamber at Lambeth in Wincer, and the Hall in Sum- 
mer z andevery Thurſday in the Term at two a clock At- 
noon, and in the Forenoon one Sermon, 


—_ SY 


8&8. ' , Mich, 9 Jacob, Regis, 


Iathis Term, the Iflue, in an Information upon the 
Staruee 2 H, 6.e15. was iryed ar the Bar z and upen E- 
Vidence upen che words of the Stature, which are, That 
every perſon that ſers or faſtens in the Thames,any Nets 
or Engines called Trincks, or any other N*ts, to any 
Boſts, &c, to ſtand continually day and night , forfeirs 
to the King 100 s. fer every time,&&c., And the Defen- 
dants having ſec and fa"ncd Nets called Trincks in the 

"Thames, &c. to Boats, day and night, as long as the Tide 
ſerved, and not continually, 

- The Queſtion was, If this was within the Statute ; and 
ir was Clearly Reſolved, That it was within che Sratuce 3 
for the Nets called Trinks canmgor ſtand longer than the 
Tyde ferve; and for this the word continually ſhall be 
taken fer ſoloag as they may Raud to rake Fiſh z; for 
tx ws intendit aliquid impoſſubile. 


Mich, 


Li 


Lib.12, - Shulter's Caſe- 9% 


Mich, 9 Jacob. Regis, Shulters Caſe in the 
Stay-Chamber. 


The Caſe was ſuch ; Zuhn Shulter of Wubich, of the age 
of x15 years, had lflue 7ohs bis eldeſt Son, and others, 
viz, Chriſtopher, Richard, &c, and beirg ſcized of Land 
in Fee of zoo Marks, per annum, value, his eldeſt Son 
being dead, and his Grandchild Joby within age, he gave 
direction for a Leaſe to be made of a Farm called Rows 
ſhal, to Chriſtopher, during the minority of his Grand- 
child,rendring the antient Rent, with power of Revoca« 
tion, and of Linds in Tatesbyry to Richard inthe ſame 
manner z and the ſame rimie Chriſtopher and Richard, by 
the Covin of one Food; uff a $crivener, 25 Eltz, drew 
two Leaſes to Chriſtopher and Kichaid for 5x years, ren- 
dring 4 4. per enum, and without any power of Revoca- 
tion 3 John Shulter che Grandfather being blind witch 
age,and Woodruff telling bim they were according to his 
dire&ion, And thereupon Jobs Shx/ter the Grandfather 
ſcaled and delivered them. And ic was reſolved by the 
Lord Elleſmere Chancellor, and rwo Chict Jufties, That 
the ſaid Inderrures ceuld not bind rhe ſaid Jobs Shulters 
becauſe he was blind : and the eftc& was declaredſreo 
him other than in trwh ic was, It fully agreed with Mars 
ſers Caſe,in the ſecand paxt cf my Reports, ful $. 


— — 


Mich, 9 Jacobi Regis. Sir Anthony Aſhley's 99 . 


Caſe. 


The Caſe was this z Sir James Creyton had bought 2 
prerended Right of and in the Mannor of 1Iyddy and 
Milliſent, and divers other Lands, of which Sir Anthony 
had lopg poſſeflion + Upon which, divers Motions were 
ade concerning Fines,ac knowledged to be ſtand, &c; ba. 


96 Salter's Caſe. Lib. 12. 


the Con107-Bench ; and Sir James not prevailing in it,en- 
tred into a wicked Conſpiracy, with ſeveral other Deten- 
dancs in the Caulc, ro accuſ: the ſaid Sir Anthony of ſome 
Cipaal Crim's, whereby he ſhould forfeit all his Lands, 
Gools, aud Craruiils, which ticy ſhould (bare a mongſt 
chem ; and in tac end Henry Smith, tormerly a Servant io 
Sic Anthory, was ſu>orncd £2 accuſe the ſaid Su Anthany, 
of th: Mu.ih-r of /'i[ram Riceglace Harbandot Many Rices 
one of th: D:t:ndanms , which liam was dcad 18 
years b:tore;2.1d $;x th was ro have goo, for his pains, 
to have a place procuc.d him in the Kings Guard in Or» 
dinary, a P:ote:tion alſo fron the King agairſt his Cre- 
drors,ind a G:n:ral a:doa, Ot all whigh, Smith would 
have atfu;ance, before he would make any Accuſacion of 
the jaid Sr 43thozy ; Whereupn Articles in Wriing 
were drawn,inzrofl.d and (calcd b:rween Sir James Crcy* 
fas at th: on part,and Job: Canrtr:l,S:rvant to Hunings, 
by $nith*s Conſent,and to his ulc,o0a the ocher part; By 
which Sic Janes Covenanced, that the ſa'd Crutrel, and 
his NMeirs, afcer the Conviction ani A:rtainder of Sir 
Atthonys, (hall have a fixth pirc of his Mannors, &c. In 


conſideration whereof , Cantr!l Covenanted, that he. 


flouid procure Wicnefſes, ro Conviet th: Plaine ff of 
Murthcr,or other Capical Crimes,8&&c, Which Arriclcs 
were [cated 16 of Frb. 7 Jar. And for the performance 
ef rhe ſ2id Arcicles, Sir James gave Bond of $900 1. vo 
Crntre!. Within rwo dayes atter, Snith counterteirs him- 
ſelf fick, and then prerending to disburtoen his Conſci- 
encereveales the ſaid Marcher, and accu{:41 himſelf for 
poyſoning ch: ſaid 17;an Rice, by the ſaid Sir Arthontes 
Command ; ſo chat he hiniſelf was Principal, Upon this 
Sir Jams vrocures Miry Rice, the Widow of the fail Wi- 
lizm Rice.co prefer a Petition to the King, imnyoreing the 
Accuſation aforcſzid 2: Which P:ciction, the King refer= 
red ro the Chicf Juſtice ofch* Kt 2gr-Berch , who, after 
full Exrninacion,certifi:d the King, that he found a falſe 
Confpiracy, to inli& Sir Azth12), withour any juſt 
ground 
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Lb. 12, Sir Anthony Aſhley's Caſe. 97 


ground, and cercifitd alſo che <fic& of the Articles : Ups 
on which the King , by Advics of the Privy . 
thought the matrer fic co be ſentenced in the Star-Cham® 
ber ; Which in the ſame Term, upon ordinary proceeds 
ing, was hcard by fix dayes: And it was objcRed by 
the Defendants Councel, That the Bill, upon che faid 
Coaſpiracy,did not lye 3 and that it woald be dangerous 
co mgincaia ir; for it will deter men ce proſccure again 
great Offcnders, whereby they will paſs uapuniſhed s And 
by the Law,Coaſpicacy lycs where a man 13 indited,and 
legitimo modo acquictus , but here be was never ind-Qedg 
bc 


But to this, ic was Anſwered, and Reſolved, by the. 
Lo:d Chancellor, the two Chief Juſtices, and all the 
Court, That inchis Calc, the Bill was maincainable g 
though the Parry, accuſcd was rx. indicted and acqui 
befo.e,as Ic was Reſolved in thisCourr, Hill. $, Jac. in 
Poulter's Caſc. B:fides, be Sir Anthony guil:y or no, the 
Defendants are puniſhable , for promiſing Bribes and 
Rewards to Smith, to accuſe the Plaintiff, and the Ar- 
ticles to ſhare Sir Aatbezics Eſtare after Axrainder ; And 
there is a great Indigairy offered co rhe King, in affu- 
ming to Covenanc,chac the King (hall proce& or pardon 
of that any man's Eſtaxze may be ſhared before Atrain= 
der. of 

And it appeared by many Wirnefſes, that Wikiam Rice 
dycd not of any payſoning, bur of & horrible Diſeaſe got 
by his diffalute litc, which wich Revercace cannoc be ſpo- 
ken, | 

And iathis Caſe, ic was Reſolved, That if Felony be 
done, and one hach ſuſpitzon upon probable matter, thas 
another is guilty of ir, he may arrelt the party ſo ſulpe&+ 


<d;to bring him to Juſtice, Bur in chis Caſe,chree chings 
areto be obſerved : 

1. Thar a Felony bz done. 

+, Thac he cha; doth arreſt, hah fuſpicion ygon pro« 
bable cauſc, 


p* £ 
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Fd WS Hill. 9 Jacab, Zegis. Lib.1 2; 
3+ Thar hg himſclf,who hath che ſuſpirian, arreſt the 


Reſolved aifo, Thar if Felony bs done, and common 

feure und noiſc 45, that one hath commicred it, this is 

d cauſe for him that knoves of it co arieſt the party $ 

with chis uprees che Book, 2 H.Y. 15,16. 15 H.7. 

s. 20H, 7.13. '21 H.7. 28, 7 Ed, 4.360. $Ed. 4.47, 

q1'Ed. 4.4.8. 17 Ed.4.5.6, 20 Ed,q 6.B. 7 Hig 35- 
$7H.$-23. 26 H.8 9, 7 Eliz, Dy. 226. 


Hill. 9 Jac, Regis. 


® 1nthis Term, the Attorney and Sollicicor conſulced 
wixhmnect at chis day, upon Convigion of an Heretick 
before che Ordinary, the Writ de Heretico combuyenda ly- 
«; and ir fees robe clear that ic darth net; for che 
Redſous and Authorities har [ have xeporced, Tiin.9 far 
vb. -before': Yur afrer, rhey conſulting with Fleming 
Ohief Juſtice, 7afeld Chicf Baron, and Williams and 
Crock : And chey, upon the Keport of Dr. Coſtas, mene 
vioned -in-my'{2id Report ,and ſome Pr. fidents in Queen 
Elixtbetl/s time, they certificd the King, that the ſaid 
Wric yer; 'bur that the moſt ſure way was to convict 
the Hercrick beforerhe Hegh Commiſſioners, 


_—COL_——— ——_ 


Paſch. x0 Jac. Regis. Tie Lord Vaux bis Cafe, 


In this Term, the Lord Paux was indifted of a Fre- 
wwuxire in the Kings-B-ach, upon the New Statuctsfor re 
fufing the-Oarh of Allegeance : upon his Arraigament, 
ke prayed he wah be tryed per Pars. Bur it was Reſol- 
awd, Thr he fhill not ; for that Mag 4 Charta, cap. 29. 
Nec ſuper cum tbimus, 1:0 ſuper cum mittens niſp per le- 
gle judicium parium ſuorum, is onely to be underſiood of 

Freafons, Miſpriſion of Treaſon,Peric Treaſon, and Felo- 


BY, 
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Lib, 12. Cannteſs of Shrewsbuty's Caſe.s 
ny,and cheir Accefſaries, &c. Bur Premunire is bur a con* 
tempt, and Pardon of all Ceatempts pardons it, 
upon cc Lord Vaux confefſed the Indiinient,Vide Lamb, 
Fuſtice d:1 Peace,5 20, Dalliſons Report accordingly.VIde 
Stamſord, &c. . 


FY FEE 
_— —_ 


Trin, 10 Jacob, Regis. Counteſs of Shremsbury's Caſes 99 &Y 


In this Term, before a ſele& Councel ar York-houſe 
the Counteſs of Shvew.bury, ( Wife of Gilbert: Earl of 
Shyewsbary)chen Priſoner in the Tower,was brought, and 
, rr Kings Arrorney and Sollicitor was > wich 
4 high Coat of dangerous conſequence z, declarings 
Thac the Lady rbill being of che Blood-Royal, bad 
mzrryed $:ymo;, che Earl of Hertſord's ſecond Son, with 
our the King's Conſent, for which he was commicred to 
the Tower,and had cſcaped and fl:d beyond the Seas. And 
the Lady A b:{i bring under reftrainr eſcaped alſo, and 
embarked her (cif onthe Sca,bur was raken ere (he got 0= 
ver * of which flight of the Lady Arbella, the ſaid Coune 
ceſs well knew , as is dire&ly proved by Crompton, and 
. nordenied by the Lady Arbilla. And admirting the Lady 
A,bela had oo cvil intent againſt the King z yer. when 
ſhe fl.d, and ſhould be inviron'd wich Evil Spirics, cams 
perverfis pervert! poſſit. 
Now the Charge was in two Parts * * 

7, That the Counteſs of Shrewsbury » being By the 
King's Command called to the Councel-Table,' and be- 
ing required by the Lords, - co declare, her knowledgo 
touching the ſaid Points ; fhe anſwered, flx2 would noc.an» 
ſwer particularly ; and being again by rhe Kiog*s Come 
mands askrd by the Councel at Lambeth,” ſhe refuſed for 
two Cauſcs ; | 
F r. Becauſe ſhe had made a voy —_—_—— not 

clare any thing'in particular rouchi aid Pointsg 
nd (the ſaid) 4 an ro obey God than Main. 

H z 2, $hs 


W- 


100 Count, of Sarewsbury's Caſe. Lib.1 2; 
Fi xs. She flood upon her Priviledge of Nobility, v4%, ro 
anſwer, when Judicially Called betore her Pecrs : fugh 
Privilcdge having bcen allowedto #iB;n Earl of Pris- 
broke, and che Lord Lumly, - R 

'*'2. The ſccord Point ut the Charge was, Thar when 
the Anſwer (he had made was put in Writing, avd read 
16 her, yer the ceftuled ro ſubſcribe the ſame : Which 
Denial was urged by the King's Couch, as a high con- 
rempr, &c. And rhe Counteſs hearing the Charge, yet 
per ified in ber obſtinace Refuſal, for the ſame Reaſons 


gan and che Archbiſhop and che other Lords adjudged ic 


grtzrand bzzh Comempt : Aud that no ſuch -allow- , 


ance was te the Earl of Pcmboke, or Loid Lunly, as wis 
ſuppoſed. . And the Archbiſhop, and Earl of Nerthampten, 


peved by Scripruce, that ihe [aid Caſe now was againſt ' 


the Law of God. Fg 4 
All that the Jufticcs ſaid was, Thatthey might well 

b: fileac; bur that Glentinm in Senatu- oft vitium: and 

therefore chey bric fly ſpeak of three things ; 

_  t. Wh her the Refuſals aforeſaid were Offences in 

Law, againſt the King,his Crowngand Dignity, 

© 2». What Proceeding this is ; and it yuitifiable by Pre+ 

fid:at or Rraſon. 

 3- Whar'the Offences ate, and how puniſhable, 

* I. As to the firſt © fr was reſolved by the Juſtices, and 

Maſter of the Rolls , that ihe denying to beexamined, 

was a high Conten pr againſt the King, his Crown, and 

D.gaity : and upon hope of Impunicy, ic will be an ef- 

courageinent t6 Off .od. rx,u3 Flemiag Chief Jullice ſaid, 

co enterprize dangerious-Ar empts. 

” Thc Maſter of rhe Rolls ſid, the Nobility in this 

Caſc, bad fig more privil:d.c codeny io bs examined, 

chan ariy other Subj. 

_ Allo, if one Noble be ſucd, and a Peer be ſucdin 

S$tar-Chamber or Charce:y, they muſt anſwer upon their 

Oactis z And if proguced as a Wineſs, chey ought to be 


l ſworn : 


open on as befo;e : And the Lord Chancellor be» 
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Lib, 12. Count,of Shrewsbuty's Caſe;to1 
ſworn : And. therefore for maintaining of Order, the 
Chief Juſtice ſaid he would recite ſome of thoſe Honou- 
rab'e Priviledges,which che Law of England attributes te 
Nobility. | 
1, If a Baron Viſcounr, Earl, &c. - be Plaintiff in 
any A&ion, and the Defendant will plead,thar the Plaine 
riff is not a Baron, &c, this ſhall berryed onely by: rhe 
Record in Chancery , which imports by its ſelf" ſolid 
rruch, p | | 
2. Their Perſons have many Priviledges in Law, OS. 7 

x. Ar a Subj. &s Suir they ſhall not be arreſted, .* - 

2. Their Bodics are nor ſubje& ro Torrurey is c:/« 
Eris 1 ſie Majeitatis. 

3. They are not to b: ſworn in Aﬀliz'g,Jurics, or In- 
queſts. 

4. It is Felony in any Servant of the King, named in 
the Checquer Roll, ro compaſs or incend to kill any Lord 
of Parliament, r of the King's Councel. 

5, In the Commare-Pleas, a Lord ſhall have Knights - 
rerurned of his Jury. 

6, He ſhall have Day of Grace. | 

7. Shall not be Txyed in caſe of Treaſon, Feleny, or 
Mi prifion of them, but by thaſe thetare Nobles and 
Peers. —_ 

$ [n Tryal of a Peer, the Lords of Parliament ſhall 
not ſwear,bur give.their Jadgmenr, Super Fidemw & Lige- 
antiam Domino Kegi yrohn And the King honours — 
Nobiliry for two Cauſes. * " 

* 1. 44 conſulendygn ; and therefore he. gives them a 
| obe, 
| 2. A1 Defendendum Regem & Regnum ; and theagfore 


—_ 


nd A — —_—————— — 


fyo2 FRobert Scarler's coſe, Lib,r2., 
the Antient Oath of Allegrance : And the Law hath 
| account to a Nobie-mans , then one of 
: Commens , becauſe the breach at their Allegeance 
more dangerous ; for Corruptio optimorum eſt 
' #. Asrtothe ſceond * com — 
ner of Proceedings, 
I, Privative 2 It is net to fine, impriſon, or inflit cor- 
al puniſhmear 5 for that ought ro beafſeſlcs jn ſome 
Court Judicially, | 
2. Poficive ; The Fine is ad monendum; or ar moſt, 
ad minandian © 't ity ad inflrucudum nds ad defiruendum. 
This ſele&ed Councel, is ro expreſs what puniſhment 
this Offence juſtly deſerved, if judicially procerded a2- 
inſt in che Star-Chamber : Therefore this Proceeding 
our of the King's Mercy to this Lady 3 thar ſeeing 
her Offence,fhe might ſubmit to the King, without any 
Judicizf Proccedings againſt her, And though the Law 
Limits ro the King's Juſtice, it doth not ſo ro his 
Merey 2 Et ideo proceſſus ifte eft regalis plane & vege dig- 
us. And this manner of Proceeding, is fortifizd by the 
Prefident of the Earl of Eſſex, againit whom ſuch Pre- 
ceedings were ja this very place, 42 & 43 Elit. 
As ro the laft Point, It was reſolved by all, queſt unt 
Voce, that if a Sentence ſhould be given in the Star Chan - 
ber, the ſhould be fined 88:06 /. and impriſoned during 


the Kings pleaſure. 


_—_ ..e——_—_ — Q___ 


Trin. x6 Jacobi Regis, Rebcrt Seovler's Cale, 


Note, Yhar art the Sefieons of Peace: lately halden a: 
wvodbridge in Suffolk » the Sheriff rerurncd 3 Grand tn. 
Jo” which ene Robert Scarlet defired ro be ont + Bur 
he Sherift knowing the malice of the man, refuſ-d ta re- 
rern him: Ver by Confederacy with the Clark, who 
rad the Pannel,he was ſworn of the Grand Inqu:ſt ; and 
being arvongſt chem of rhe Grand Inqueſt ( thongh. noc 


raurne 


— 
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rerurned) 84 one of them, of his ttaF'ce, arid wport Mis 
own knowledg:, 25 he pterended, indited 14 honeft wth 
vport divers penal Laws ; Some of che Fufticey looking 
over the Bills,and ſeeing {0 mxry honeft mer! indfied 5 
ou pofed,malitiouſſy,detranded what Evidetice they 
had to find the ſaid Fills ; and chey atfweted,By the TE- 
timony and Cogniz.2nce of mit afthhemftlver, wit, Re 
bert Scarlet : And upon Examination ir zpptered, that 
the ſaid Kodert Scarlet wits not rewrned, bit hi# - 
red himſelf to be ſworn by Confederacy,as aforeſaid t For 
which Offence, he was indiftce ar che Summer Aﬀrcs 
following, to Fac. held ar £: 5, opon che Srarure rr 
4. C. 9, And he pteaded not guilcy z Alt che efpecitt! 


Marrer aforeſaid being proved, he wax found guilty by « 


ſubſtantial Jury. And in this Caſe, divers Points were 
confideredz 
1. Whether Juſtices of Afſize have power to puni 


this offence or no > And it was held affirm s fcil. by 
if che 


force of cheir Commiſhon of Gyey and Ternminer. 

AR b: indefinite, or general,' and dorh not give Jurifdi- 
Aron ro any Courts in fpeeiakghe l words of Cont* 
miflion of Oyer and T.rminer exrends to it, 


Vide 7 Eliz. Dyir. Commiſſioners of Oyer and Tem 


#er7zmay inquire of Offences againſt Penal Starures, wit 
leſs rhe Sracure appoint them ro be derermined in ary 
Court of Record, | And the Opiefon there, har inany 
Courrs of Record, are reſtrained ro the four ordinary 
Courrs at Wefiminfter,, is not held for Lawz 23 the Stx'« 
rure 5 Ed.6.14., againſt Foreftsllers, &c.giver the Penat- 
ty to be recovered in any Court of Record ; And Jufti- 
ces of Aſſize,in regard of their Commiſſion of Oyer and 
Terminer,have always enquired thereof x So the 33 kk, #. 


9. of uplawful Games ; And of Woods, 35 R.9.c.r7.and . 


many others, 

2. The fecond confideration was upon the Sracurr, 
It H. 4 cap. 9, and it was held, that Robert $carter was 
an Offender withio char o—_ becauſe knowing be 

4 _ 


Lib, 12. Robert Scarter's Cafe, 203 
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104 ' Baker azd Hall's Coſe, Lib.12; 
was nor returned of the Grand Inqueſt, procured himſelf, 
by falſe Conſpiracy,to be ſworn as aforeſid. 

3+ The third Conſideration was had of 3 H. 8. i 
which alrers the AR of the x1 KH. 4. in part, as to deno- 
mination 2 Bur in regard,thar ſtill by char AR none can 
beof any Grand Inqueſt, bur by Return of the Sherift : 
And for this the AR 3 H.8.1K. bath ner altercd che Law, 
5 to the Offence of Kebert Scarlets 
' 4+ The ſaid AR 11 H. 4. hath made a new Law, viz. 
That any Indi&ment fonnd againſt the ſaid AR ſhall be 
void : So thar this may draw in Queſtion, all che 1a- 
ditments found at the ſame $S-flions. - And for this Judg- 
ment was given,that he ſhould be fined and impriſoned. 


A—— — 


Trin, ro Jac, Regis. Baker and Hall's Cale, 


® Note, Upon Confideration of the Statute, 3 A.7. JA 
J was Reſolved by Coke, Chief Juſtice of the Conmor-+ 
Pleas ; Tilverton, Williams, Sug, and others, Thar where- 
as it is provided, that what perſon ſoever takes a Woman 
fo againſt her Will, gzc. in reſp:& of this Word ( $9 ) 
which hath relation to the Preambl: ; It was agreed 
by all, that if the Wife hath nothing, nor is Heir appa + 
rent, it is out of the Starure : for i. would net have b:en 
fo turious in deſcribing the Perſon,and all ir, vain, And 
Clergy is raken away by the g 1x, c:p. 9. for Princi- 
pals or Procurers before. ie Stamp. fo. 37. b. and ſo 
was the Lawraken, 3 & 4 P.& M, Vide Lamb 25 2..Note, 
eceivers of the Weman are Principals; but nor, the 
eetivers of them who took the Woman. Vide Lamb. 


9 9. ; Nate, I ſaw a Report in Queen, May's time, upvn the 
2 


Je Ed. 3.cep. 5. and x R. 2. cap. 15. concerning arreſt. 
ing Prieſts in Holy Churchgthar rhe {aid Staruces are buc 
1naMirmance of che Common-Law ; and /cis there held, 
. that exnde, redcunde, morarde , for to cclebrate Divine 


Serv icey 
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Lib, 12, Baker axd Hall's Cafe. x og 


_ .the Pr:ſencation bac vice Bur if rhe Preſenee be nor 


-T - 


Service, the Prieſt ought nor to be arreſted, nor ary who 
aid him in it 5 and thartthe Party grieved, mzy hive an 
AFtion upon the Stature, 56 Fd, 3. For though an A& 
doth nor give an Aion, yer ARion lyeth upon is, 7 H.6. 
4 &c,- 2 H.5. and q Ed.q. 37. Vide Kegifter im breve | 
wer Stat, "7 5 TR 
Note, If a nian be ouvited, or harh Judgment of /0©. 
Death for Felony,he never anſwer by the Common 
Law,to any Felony done before the Actainder, ſa long as 
the Arcainder remains inforce : Vide $ Ejix. c. 4. 18 E- 
liz... And at this dayif a man be adjudg'd to be barg'd, 
and hath bis Parden he ſhall never anſwer to any Felony 
before ; for he cannot have two judgments to. be hang'd. 
Aliter,\f the firſt Acrainder by Errour be. reverſed. Vide 
19 H.4. Cort 227» Caſe, del Appeal, K&c.. | . 
A man ſe.zcd ot a Mannor, to which ke hath firay /##8. 
appendant by Preſcripcion, &c, by his Bayley he ſeizerh 
an Qx as a Stray in che Mannor, and makes Proclama» 
tion according to Law, and within the Year and Day, 
lecs the Mannor with all Royalties, &&, And Dy r$er- 
geant moved the Court,who ſhould have the Stray ; A wa 
Brown Juſtice,was of Opiniongthat the Leffor ſhould haye 
ic, Bur all che Juſtices were againſt him, that the Lefſee 
ſhall have ir, becauſe the property of the Stray ix nor 
alcered before the Year and Day; and till chen, the 
Lord of the Mannor hath bur the cuſtody of ir, In Dr, /08. 
 Hutehinſoa's Caſe, of Kenn in Devonſhire, It was | 
Keſold, per totam Ci + Thar if any ſhall recgiveoc 
rake Money, Fee, Reward, or 0: her Profit, for any Rre- 
ſcreation to 2 Bencfice with Cure ; although in truth, he 
which is preſcnted be not knowing of it yer che Preſen+ 
tation, Admiſſion, apd InduQion, arc void, per expreſſe 
verb1Statuti, 31 cap. 6. and the King, (h;ll haye 


| cognizant of the Corruptien, then he ſhall nor be within 
the Claule of D:(abiliry in the ſame Srarure ; and ſo ir 
was Reſolyed by all the Juſtices in Fleetftreet Mich. 8.Jac. 
[6-7. vide werba ſtatuti. Hvgi 


266 Hugh Manners Caſe, Lib, I2, 


— w— — 
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[ 0. Hugh Mamyes Caſe. 


Is an Information in the Exchequer againft Hagh Mean- 
we3 Eſq; the Father, and Huzh Menney the Sof, tor In- 
" Trufion and cucting a great number of Trees in Meris- 
th ſbire, the Defendants plead not guilty; arid one Kow- 
* Cond ap Elite produced as a Wirnefs tor the King, depo= 
fod upon his Oath, chat Nygh rhe Father and Son joyn- 
ed in fale of the ſaid Trecs, and commanded the Vendees 
rocut th:m down ; The Jury found upen this great Da- 
- mages for the King ; and Judgment was given,and Exe- 
emtion had of a great part, 
Hugh Mann:y the Father exhibited a Bill in the Stay- 
k Chomb: rat Conmon-Law,zgainkt Rowland ap Elrz2,and 
*gns the Perjury in this ; That the faid Kvgh the Be- 
ther,did never joyn in $21e,nor command the Vendecs to 
ene the Trees 3 and Rowland op Eligs was conv. & of rhe 
Perjury,by all che Lores in the Ster- Chamber ; and it was 
Reſolved by all, Thar it was by the Common-Law pu- 
Diſka ble before any Scature, 


r———_—  —  —  _—  — 


ll Hycs Caſc, in Cui» Wreo; WR. 


By Inquifition in the County of Middleſex, Anzo 6 Jac. 
by vertue of a diem clavſst extremmn, after the death ot 
Punphry Hillward, it was found,that the ſaid Humphry died 
ſeized of a Meſſuage, and 26 Acres of Land in Stepney, 
and chat 7obn Willward was his Heirgbeing 1 4 years, and 
9 days old ; and that the Land was held of the King, in 
expite, by Knig'ns Service. Foln filtwayd died within age, 
and by Inquificion in Middleſcr, 8 Fur. Anno Fat. by ver- 
rue of a Wrir of Devenero:t, after the ſaid Jobr's death , 
ir was found, that John dyed ſeized in Ward to the 
King ; 2ndthat che faid Mefluage and Landyatrhe tir 


o 
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Lib.12. Hayes Caſe. Io7 
of the ſaid 7phn's death, were holden of the Dean of 
| Pauls,as of his Mannor of Sbadwel. 

All the mean Rates incurred in Jobs's life-time, are 
paid co the King, 

1. The Queſtions are ; x, Whether by John's dearth, 
and finding of the mean Tenure in the Deveneront, the 
hi. Office granted to Poinrs be derermined. 

3. W the Tenure found by the firſt Office may 
be rraverſed. 


And as to theſe Queſtions it was Reſolved, by rhe wwe /@Z., 


Chief Juſtices, and thict Baron,That where the ſaid John 
dyedgthe Office found by force of the Nicw clſit extycy 
rumafter Kwnphries death, whereby the King was enc;- 
ruled ro the Guardianſhip of Jabs, - hath taken irs effeR, 
and is executed, and does remain as Evidence for the 
King after Jobxs death, bur yer is nottraverſable ; for ic 
is rraverſable during the time it remains in force onely, 
and the Jurors upon the Devencront, after the death of 
the ſaid Zohn, are ar liberty to find the certainty of the 
Tenure, and they are not concluded by the firſt Inquif= 
tion ; and with this agrees, 1 H. 4, 68. And this appears 
by the diverſity between the Wric of Diem clavſet extre- 
mungand the Deveneranty which is but in one Point; to 
witgthe Diem claxſit extremumn is general, And the Deyene- 
7ont is not general,bur does reſtrain onely rhe Lands and 
Tenemenes, quod devenerent;&c. And thus it was Reſol. 

ved x00 Jacobi, in the Court of Wards, in the Caſe of 


Dune Lewis | 


h—_— 


Award of Capias W.lagatum, by Infices of the Peace. / 02 


In this fame Term, the Opinion of all rhe Courr of 
Commun- Pleus was, Thar if one be our-lawed before Juſti- 
ces of Aﬀizezor Juſtices of Peace, upon an Indi&menr of 
Felonygthat they may award a Capias #tlagatums and ſo 


was the Opinion of Parian Chicf Baron, and all the 
| Court 


108 Herſey's Coſe, Star-Chamber, Lib. 12 
Court of Erchequer, as to Juſtices of Peace : for 
that have power io award proceſs of Outlawry, have alſo 
ro award a Capias wilagitum, See 34 H.8.c.1 4.50 
Lamb. Juſtice of Veace,fo!. 503. contra, + Bur ſee x Ed. 6, 
tap. xt. Juſtices of Peace, i caſe of Profanation of the 
Sacrament,ſhall award a Cepias ut! 1gatum throughout all 


England, 


— cc os — —— —— — _——— 


Herley*s Caſe, Star-Chamber. 


John H.rſey Gery, exhibired his Bill in the Star-cham- 
ber,againſt Anthory Barkry Knight, Thames Barker Conn- 
celler xt Law,Robert # right Door of Divinity, Ravens- 
#roſt Clerk,and Johx H:tss 5 and thereby charged the 
Defendants wich torging che Will of one Margery Pain ; 
and the Caaſe cam: Hearing, ad requiſitionem defen- 
dentium : and upon hearing the Plaintift> Councel, rhere 
appeared no Preſumprion againſt any of che Defendants, 
buc thatche Teſtam :nc was duly provedyjathe Ecclefia- 
ſtical Court: and upon an Appeal was alſo affirm:d be- 
fore Comm fioners Delcgates,and Decreed alſo in Chen- 
cery, $9 chat ic appeared to rhe Court, that the ſaid 
Bill was preferred of meer malicero flander the Defen- 
gants. Now becauſ: che D*f:ndants had no Remedy ar 
Law for the ſaid Slander, and if ir ſhould paſs unpunifhe 
ed,ir may encourage nien, It was Reſolved by the Courc, 
* Thar by the courſe of the Court,' and according to for- 
mer Prefidents,the Court may give Damages to the De- 
fendants ; and ſo it w;s done viz. 2091. to the DeRoc 
ef Divinicy,z00 Marks ro the Knight, 40 l.cothe Clerk, 
329 |. tothe Woman, And it was ſaid, that Creare ex 

thilo,q ugn1e boawn eft, eft dryinum : ſed creave aliquid Ox 
njhilo, quando eſt milum, eft diabelicum : et plus Malcdi- 
Che n0c01t q 429 Benedicute docent, | 
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Lib.12, Gotven's Caſe; 


Hill, % Jac. Regs. [83 


Theodore Tomlinſon brought an ARion of accoung for 
Goc $6 againſt one Philips in the Commer Plas; and there- 
upon Philips ſued Tomlinſon in the Admiralcy , ſuppeſing 
the Goods to have been received in Forraign Parts be- 
yond Sea; and Tomlinſon being commited, tor refukng to 
anſwer upon bis Oarh co fome Incerrogatories, 
his Hibcas Co-pus. Upon which it was reſolved by- 
Court of Common hn Jin thr e Points, vit. 

1, Thatthe Court of Admiralty hath no Cognizance 
of things done beyond Gea 3; and this appears plainly by 
the $cacute 13 R,2.cap.5. andthe 19 H 6. fol-7. 


2. That ihe Proceedings inthe Court of Admiralty, / 4, 


are according to the Civil Law ; and therefore the Court 
is not of Recordiand ſo cannor affeſs a Finegas the Judges 
of a Cour: of td may. 

3. Ic dot ar, that the Interrngatorics were of 
ſuch chings,” a5 were within cheir Juriſd ion, and che 
Party ought by Liw to anſwer, 

This Calc was intended by my Lord Coke, to be iN- 
ſerted inio his 9rb Report, but thac the King 
commanded it ſhould not be Printed ; bur che 
Judges reſolved wt ſupra, 


mmm IETITITS oro rr ne am 


Corven's Caſe, Kight ts Scats in the Church. 


Corven did Libel againſt Pym for a Seat in a Church 
in D. vorſbire ; And Pym, by Sergeam Hutton, moved for 
a Pcohibiction upon this Reaſon ; that biaſelf is ſeized 
of a Houſe in the ſaid Pariſh z, ard char he and all whoſe 
Eſlates he hath inthe Houſe,have had a Seat in an Ifle 
ef ch: Chucch ; And it was Reſolved by the Court, thac 
if a Lord of a Marinry, or other Perſon, who hath his 
Houſe and Land in the Pariſh, tire out of mind, and 
had a Seas in an Ifle of the ſure Church 3 ſo that | 


[85. 


1to Corven's Cafe. Lib;12, 
Ile is proper to bis Family, and have waintaincd it a* 
their Charges ; thar if the Biſhop would diſpoſſeſs him » 
he ſhall bave a Prohibition s Bur for a Scat un the Body 
af the Church, it a Queſtion arieth, in i820 be &«Cided by 
the Ordivary,becaulc the Freebold is to the Parkotyand 
is comman t9 all the Inhabicames, And it is co be pre- 
funmcd,that the Ordinary who bath Cure of Seules, will 
take Order in ſuch Caſes, according te right and conye- 
Siency ; and with this agrees ® A, 7. 12. And the Chict 
Juſtice Dame #ick her Caſc,s 14. which was, The 
Lady broughe a Bill ia the Kjugs-Bench. againſt a Par- 
foo, Quare Tunicay uwan weatamy A Coat Arma'y and 
Pens, with ber Husband Sir Hugh xk his Atme, and 
a Sword, ia'a Chapy:l where he was buried ; and the 
Parſon claimed them as Oblatiens: And it is there hol- 
dp, Thar if one wars ©o fic is the Chancel, and hath 
there a place, his CarperyLivery, and Cuihion, the Par- 
fon cannot Claim them as Oblaziens, fox that they were 
hanged there in honour of the Deccaſed 7 the ſame Rea- 
{an ef a Coar-Armour,&c, And the Chief Juſtice ſaid, 
che Lady might have 2 good Agios , during her Lite, 
inche Caſe aforclaid ; becauſe (he cauſed the.things ro 

be fer upthere ; and after ber death,the Heir (ball have 

bis ARtion,they being in the nature of Hire-lowoms which 
belong tothe Heir, And wich this agrees the Laws of o- 
th:r Nations, Rurtho. Caſſancus, fol.13. Concl.2g. Attios 
dat ſs aliquis arma in al;quo loco poſita deloat aut abraſit Oc. 
and in 21 Ed.3.48. in the Biſhop of Ca liflc's Calc, 

. Note, That in Eaſter Term. xo Jacob. ic was Reſolved 
in the Shar- Chamber, in the Caſe berwern Huſſ y , and 
Krbhar:ue Leyias, that if a man have x houſe in any Pa- 
riſh,2.d thac bt,and all. thoſe whoſe Eftaie he hath, bave 
ukd © have a certain Pew inthe Chureh; that if che 
Qrdinary will diſplace himghe ſhall have a Piohibitiang 
bug where there is na ſuch Preſcription, rhe Ordinary 
Gall dipole of conmias aud vulgar Stats, 
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Lib, tz, Earl of Shrewsbury's 64ſe. 11 


Earl of Shremesbur yes Caſe. {05. 


Sir Humpbry #iach, Sic Zamcs Ley, Sir Anthony St. Leger , 
and Sir Fames Hulleflon, certified the Lards of rhe Coun+ 
cl, by Command from them , by Leners dared 28. 
Martii, 1612, of the Claim of Gilbert Earl of Shrewcs= 
bury to the Earldome of #'atcyford, and Barony of Dyngare 
van in Ireland, as foll th. 

King Henry the Sixth, by Leners-Parents in the zoth, 
year of his Reign, did Grant to his Cefin, Jobs El of 
Shrewsbyry, in confideration of his Leyal Scrvices in rhe 
City and County of Mute ford, gre ſe, &c. iffion in Co- 
mitem Waterford, uns cum ftilo et Ninlo ac nomine ac bonove 
eiſdem debitis ordinamus & creamus, babendum to the ſaid 
Earl, aod his Heirs-males of his Body; and further, 
did Grant the Caſties, Lordſhip:, Sec. of £04 Wo 
the ſaid Ex! «nd the Heirs- males oft his Body, To bold, 
&c, of che King and his Heirs by Homage and Fealty, 
and by the Service of being his Majeſties Senefthal in 


Ireland. After in the Parliament, called Drs ſentees, : 
a "te man(/C 


holden at Publix in Ireland 30. Maii, 18 H; 
enaQed by reaſon of the long abſence of Grorge, Barl of 
Sbrewe bury qut of the ſaid Realm, Thar the King, his 


Heirs, &c. ſhall enjoy 4n right of his Crown of England, ' 


all Honors, Manners, Caftles, Sec. and all and fingular 
poli ſions, &c, as wel Spiritual 23 Temporal, which 
the ſaid G. or/ge Earl of Sbrcwrabury and VVaterfords or 


avy other Perions had to bis Uſe, Gee, King Hewy the. 


8ch. by his Lecters Paxencs dared 29th; of his Reign, re 
citing the {aid Stautes Nos premiſſa Conſolerantes, & ce 
did Grant to che faid Eail and his Heirs the Abbey of 
Rufford wich the Lands rherounce, &&c. in the Councy of 
Nettingham, 0d the Lordthip of Ratheram in the County 


dale in-Dirbyſbire, with divers ocher Lands, &&c 


of Tork, the Albbeys of Cheſterfield, Shirbrook, and Gleſep- 
. 20 
holden 


ap.3, 


Ta 


112: Edyl of Shrewsbury's. 
—wg ry 0g And the Queſtions were as follow: 


[0þ.' x. Whether by the. long abſence 'of the Earl of 
Shrew: bury our of Ircland, rhe Ticle of the Honor be loft 
and fortcixed; he being a Peer of boch Kealms, and re- 
fading here in England, X , 

2. Whether by the AR Des abſentees, 28 H, 8. the Ti- 
tle of Dignicy of Earl of YV/aterford be taken from the 
aid Earl as well as the Land, &:, - 

Afterwards by other Letcers Parents dated 25h. of 
Sept. x612. the rwo Chict Juſtices and Chict Baron 
Ont rote” ro ery - the- Caſe, and- to certific 

ir Opanizns ; which Cale bemg argued by Councel 
learned in the Law in Seyere Exl; and they hay- 
ing caken great adviſcraeac ; It was unaniawuſly K ſolved 

by chews all as followcth : | 
_ I. As rothe fiſty;Rſoluved, Thar ficce ic does not ap= 
pear what defence was requiſice ;' and that 'the Cont - 
deratien Exccutory was nac found by Office to be broken 
in chat Poinc;he ſaid Excl of Scwsbwry norwich/ andin# 
remain Earl of #'atcrford. . | | 

2. As to che ſecond, - Ie was Riſalved, That the ſaid 
AR 28 Hi8. Dcs Abſentei55 dory nor ondy take away the' 
ons given him at his Creation, but alſo the Dig- 
nity ic {:If 5 for though. once may have « Dignicy with= 
out Pollelli:n, yer is it very inconveniems that Dignity 
ſhould be cloathed with Pr yerty ©; and- ſo it was reſolved 
in che Lo:d Oglcs Caſey in Edw. 6. Reign ;' a» the Ba- 

< ron of Burleigh 35 El x didecpert, ff , - 

oF [97 The cauſe of D: gradaiion of George Nevil Dake of Bede 

| fed is worth obſer yacion, which was Yane by AR of Pac + 

\ liamem: x6 Junty 17 Ed, 4. which Aﬀ recicin!z the ma + 

king the ſaid Gedrge Duke gſerg forth the canſe of his De - 

gradacion in cheſs words : And for ſo mech as it ut openly 
known,th:t thc ſaid George bath not, & by Inheritance may 
brove,ay livelynead: toſupport th: [34d Name, Eſtate, and 

Dignity,» Tocrefare the King, by Advice of bis. 1 ards 

Spiritxall 


6ffe, Lib.12' 


Lib. 
Sprrit 
Tot f 


Lib.12; Of the Common-Plew. t13 
Spiritual and Temporal,and Commons, &c. Enafteth, oc 
Tot from henceforth the ſam: Creation of the ſaid Dukty and 
all Names of Dignity giv:s to the ſaid George , or ' to John 
Nevil bis Father, be wid and of none effeft. Whercin are td 
be obſcrved ; ,: | 

1. That chough che Duke had got Pofſghons ro main- 
rain bis Dignity, yet ic could nor be taken from him bur 
by A& of Parliament, 

>. Great Inconveniencies follow, where there is great 
Stare and Digniry;and ne means to maintain ir, 

'3-' Iris good reaſonto take away ſuch Dignity by AZ 
of Parliament z and chenthe AR ſhall be expoiinded, ro 
take 2way ſuch Inconvenience, And though the Earl of 
Shrewsbury be of great Honour, Verrue; and Pofleflions in 
England ; yer ic was notthe Inrention of the A& to con- 
tinuc him Earl in Ireland, when his Pofſcflions there were 
taken away, 

And where it was obj:&ed,thiat the general words Ho+ 
novrs and Hereditamemts, ate explained and qualified by 
the ſaid Relative ſubſequent, which the ſaid George, or 
any to hisuſe hath: Now in regard no man can be ſei- 
tcd of rhe {aid Digni y,therefore the A& doth nor extend 
to it, *Tis anſwered, that is to be underſtood, Reddends 
ſinguls fingulis; and theſe words which the ſaid G.E. hath, 
are ſufficient ro paſs the Dignity 2 and with this agrees 
all the Judges Opinions in Exz2/and in Nevils Cafe upon 
the like in the Scaturez$ H. 8, in 7c Parref my Re» 
ports, ſol, 33, and 34. 


OO ——  ——_— 


Mill. 2 Jacob. Regit, Juriſdiflion of the Court of Common= {6 . 


Pleas, 


In the lait Term,by the King's Commands, the Juſti- 
ces of rhe Kings: Bench, and Barons of the Exchequer, wers 
aſſembled before the Lord Chancellor Elleſmere, at Vork- 
houſe,to deliver their Opinion, Whether there was any 
Authority in our Books, that the Juſtices of the Common» 

I Bench 


/o8. 


. made in Ireland, 3 & 4 P.& M. £4, Enticuled, An AR 


It4 Parliamentry Ireland -/1cLib. 12, 
Bench may grant Prohibiciens z of Mhether every Plea 
ought ro be pending in the Com for fuck cauſe > And 
the King would know their Opinions, The Judges took 
rime till this Term; and then Fleming Chief Juſtice 
Tanfield Chief Baron, $4ig, Altham, Crooks Bromley, and 
Deodderidge : (Yeluerion and Williams Juſtices, being 
dead fince laft Term } did deliver their Opinions to the 
Lord Chancellor z That the Prefidents of each Courr 
arcſufficicat Warrant for their Proceedings in the fame 
Court; and for a long time, and in many Succefſions of 
Reverend Judges, Probibitions upon Information, with- 
out any other. Plea pending, have been gramed, Hlues 
tryed, Verdifts and Judgments given upon Demurrer : 
All which being in force, they unanimouſly agreed ts 
give no Opinion againſt the Juriſdiion of the Commer- 
Bench in this Caſe, $:e my Treatiſe of the JuriſdiRion of 
the Common-Bench in this Point, 


Hill, xo Jac. Regizz Parliament in Ireland. 

The Lords of the Councel did write to the two Chiet 
Juſtices,2nd Chiet Barony to look into Paynngs AR made 
10 H. 7.in treland, and to conſider thereof, and certific 
what ſhall br fic to be held concerning} the ſame ; their 
Letter bore date, #/time Jauii 1612. Upon which, in 
this Termythe ſaid Chief Juſtices,Chiet Baron, Actorney 
and Solliciror General, were aflembled two days at Ser- 
geants Inne : Andthey conſidered not onely of the ſaid 
A@&16H 7.c.4. called Poyrings AR ; bur alſo of an AR 


declaring bow Poyzings At (hall be expounded and ta- 
ken ; for by the ſaid A& 10 H.y, it is provided, That no 
Parliament be hereafter holden in Ireland, bur when the 
Kings Lieutenant and Councell there firſt certife the 
King, under the Great Seal of that Land,the cauſcs,c, 
and ſuch cauſcs,8c. affirmed by the King and his Coun- 
cel, to be good and expedient for the Land, and his Li- 
erence thereupon, &c, A Parliament to be holden __ 
[| 


Lib.12. Parliament in Ireland. 28) 
the forme b:fore,&c, And any Parliament holden con” 
trary &c. to be void in Law, Upon which AR, divers 
Doubts were conceived, 

1. And firſt, Whether the ſaid AR 16 H, 7. dots ex- 
rend to the Succeffors of H. 95. the AR ſpeaking onely of 
the Ki | np”) not his Succeflors, 

2. If che Queen May were within the word King,and 
borh were held afficmacively { for the word King bring 
ſpoke indefinitely, does extend in Law to all his Succef- 
ſors : And this is ſo expounded by the AR 3 and 4 P. 
and M. viz. Thac the f2id At 10 H. 7, ſhall extend to 
the King and Queens Majeſty, her Heirs and Succefſors, 
Secondly, where Poygings Att [ayes the Kings Licucenanc 
and Councel,the ſaid Act 3 and 4 P.and M. explains it to 
extend to all ocher Officers the King ſhall Depuie, by 
what Name ſocver. 

$. The greaceſt D whe was upon theſe words of Pgy- 
wings At; Aud ſuch Cauſcs,Conſideratio1s,and Argaſfirm- 
cd by the Ki3z angh s Councel, to be good ard expedient for 


the Land, &c. Waerker che King = make any change 


or alteration of the Cauſcs, &c, which ſhall be tranſmir- 
ted hicher from the Licu:enant and Councel of Ireland : 
for that it is not aff marigg, bur correRion and alrera*+ 
tion of them : and thercfore ic was necefſary to explaing 
that che AR 3 and 4 P. and Af. was in theſe words ; Et- 
thor for the paſſirg of the ſaid Als, and in ſuch fo m a"d te+ 
no as they ſhould b: ſeat iats England ; or «ſe for the 
change or alteration of them, or any part of then. 

4. Another Dou'x arolc from theſe words ; That 
dunty a Parliament to bc had : If ac the ſam: Parl. other 
ARts, which have Þcen afficmcd or altered here, niny bs 
EnaRed there, which is explained by che ſaid laſt AR in 
theſ: words, 247, For paſſing 444 agrcemg ups r ſuch Att, 
and no other's, as ſhall b: returne1, exc. ” 

5. A fifth Doubr aroſe from che ſame words ; Whe- 
ther-the Lieutenant and Councel of Irclayd, after the 
Parliamzmc begun, and pende ite Parliam,3to, may upon 

| I 2 debag 
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debare there tranſmit any ocher Conſiderations, &c. rhe 
which ſaid AR 3 and 4 Þ. and F4, is by expreſs words ex- 
plained,they may, 

And it was unanimoufly Reſulved , That the Cauſes, 
Confiderations, and Atts,-tranſmireed hither under the 
Great Seal of Ircland, ought to be kept in the Chance: y in 
England,and not be remanded. 

2. Lt they be +ffirmedgthey muſt be tranſcribed under 
the Great Scal,and ſo returned inte Ireland, 

3. If the ARts cranſmitted hither be in any pare alter- 
ed or changed here, the AR fo altercd mult forthwith be 
returned under the Great Scal of England, for the Tran- 
ſcripr tMder the Iyiſh Grear Sealy ro remain in Chance: y 
here ſhall nor be amended; bur the Amendment ſhall be 
under the Exgliſh Great Scal, Sceq® H.6.8. which be- 
gins, Mich. 18 H. 6. Rot. 46. coram Kege ; how a Parlia- 
ment was holden theie before Poyrings Af, Sce alſo'anc- 


” ther AR wade in Ireland the ſame xo H. 7... 22. vid: 
2F.3.12. Hibern'a abt Parliamenta & fatiunt leges &f n8- 


[l[. 


FC. 


flra ſtatuta non ligant cos, . quia non mittunt militcs ad Par- 
liamntum © ſcd pe. ſone eo. um ſunt ſubjrti Kegts , ficut in* 
babitants Calioz,Galcogn #, & Guicre, 

Bur qu:ftion is made 6f this in ſome ot cur Books ; vid, 
20 H.6.8, 32 H6 25. 1H.7.3. SH. 7.10. 8R.2. 
Preciſs 24. 13 Ed. 2. Tit. Baſlard $9911 H. 447. 7 Ed. 4 
27. Plow. Comment. 368. 13 Elix. 30.2 Eliz. Dyer 
366. Calvins Caſe, 9th of my Reports 22. 14 Ed.3.184- 
A Prebend in England, made Biſhop ot Dublia in Irclard » 
h-s Piebendary is vo.d.See the $-ature of Ireland,&c. That 
the AQ of Pariiament wade in Exglind, fince the 16 H, 
7. do not bind them in Ireland ; bur 21l made in+ Eng- 
land beforethe 10 Hg. by the Ac made in Inulimmd,1ne H, 
7.£.22, dobind them in Ircliad, 

Nete, Cambaden King at Arms told me, that ſome held, 
if a Baron dyes,havirg Iſſue divers Daughters, the K:rg 


mag confer the Dignity to hin who marryes ary of them, as 


hath ben Cone in divers Caſrs, 24%. Inthe caſe of the 
| Loyd 
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Lord Cromwcl,who had Ifſuc divers Daughrers : And the 
King did confer the Dignity upon Burchter, who marrycd 
the youngeſt Daughter, and he was called Crownwet 3 and 
ſo in other Caſes, 

Note, (by Linwood) it appears by the Canons Eceleſ- {f, 
aſtics,none may exerciſe Eccleſfjaſtick Juriſd &iony ule 
leſs he be within the Orders of the Church ; becauſe 
none may pronounce Excommanication, but a Spirizual 
Perſon ; Bur now by the 37 H.8-c.17. 3 Door of 
Lay or Regifter,though a Lay-man,may execute Eccle- 
fiaſtical Juriſdi&ion 

No Ecclehaſtical Jrafcice a Chuwrch-Warden to the 
Courr, bur ſo as he tay return home the ſame day. Alſo 
the Canons limit how many Courts, Ex Officio, they may 
haveina year, 


BP 4 
Mich, 11 Jac. Regis. 


Note, If a man giveto one of his Children a certain 


ſum in his lite,and after dyes 3 though this is nor given 

as a Childs ful! Pertion, yer it ſhall be ſufficient for 

him : Bur if the Father by Wricing declare, that it is 

bur part of a Childs _ then he ſhall have a full 
c 


Childs part, orther nor. 
Note, Ic was hold by che Judges in the Kings-Bench , 


Thar if a man be®*pofieficd of a Houſe and Term for 
years,dorh deviſe for years, docs demiſe this ro his Wife 
for Life,zthe remainder over and dyes, all his Debts be- 
ing paid ; If the Widow enters generally, and converts 
the prehits to her own uſe,and not to pious Wor ks, this is 
a Determination of her Ele&ion. And this is the general 
caſe z and therefore ic is good that ic be ſpecially found, 
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[[/2. | Hayn's Caſe. 


In the Lent Afſſize holden at Lriceſter, rx and 12 Zac. 
the Caſe was, One nillian Hynes had digved up the [:- 
Veral Graves of three en aud one Wornah in the Nigh, 
and had taken their Winding-Sheerts from their Bodics, 
and buryed them avain 2 And it was Rolved by the Ju- 
ſices ar Srrgrants lnne in Plret rect hat the property of 
the Shcers remains in the Owners, thar is, of him thac 
had the property therein, when the dead body was wrap- 
ped therewith ; asin 1x H. 4. It Apparel be put upon a 
Boy,this is a G.ft in Law, for the Boy hath Capacity to 
rake it ; but a dead Body, bcing but a Lump of Earth, 
hath no capacity z Alſo, it is not a Gift ro the Perſon, 
bur beſtowed on the Body,for the Reverence towards ity 
to expreſs the hope of Reſurret &, Angtherefore at 

the ſecond Afſizes he was ſcverally Indi&cd for taking 

theſe $\1cets ; The $i: ſt Indicimenc was of Perry-Larceny 

for which he 'was whipped : And at the ſame Afſizes hi 

was Indi&:d for the Felonieus taking the other three 
, $heers,for which he had his Clergy,and eſcaped Death. 
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[[3. H.ll. 11 7acobi Regis, Earl of Derby's Caſe. 


In Chmncery between S'r John Egerton Plaintiff,2nd 111. 
liam Earl of Dirly, Chamberlain of Cheſter,and others, 
Defendants; It was Reſolved by the Lord Chancellor, 
the Chief Juſtice of Englaudzthe Maſter of the Rolls, Dod- 
deridge and 44h Juſtices, 

. t- That the Chamberlain of Ch:ſter, being ſole Judge 
. of Equity, cannot Dreree any thing wherein himſelt is 
? party : bur in ſuch Cuſe, the Suir ſhall be heard here in 
Chancery, coram Deming Reges 5 
| FJ Ry 


# 


SS ko. 7 ww _w 


Lib.12, Heyy's Cafe. I19 


2. If the Defendaors dwell our of the County Pala- 
tine,1e who hatch to complain in Equity, may complain 
here in Chancery : And rhercfore the Suit ſhall be here 
inChawery, Ne Curia Domini A-gis deficient in juſtitia ex* 
bibenda : Elſe the Subje& ſhall have- goed Righr,and yer 
have no Remedy, And this purſues the Reaſon of the 
Common-Law, 13 Ed, 3. Tit. Juriſdiftion, 8 Ed, 2. Af. 
38z. 5 Fd. 3,30. 30 H. 6.6. 7H.6.37. For where 
the partieular Courts cannot do Juſtice xo the Parties, 
they ſhall ſue in rhe Kings general Courts at Weſtminſter, 
11 H. 4. 27. $ £d.4.8. 

4. It yas Reſolved, That the King canvor grane 2 
Commiſhon te any to derermine any matter of Equity 
bur ir ought to be determined in Chancery » which hath 
had JuriſdiRion in ſuch caſe time out ot mind, and had 
allowance by Law : whereas ſuch new Commiſſions have 
been refolved ro be againſt Lawgas was agreed in Pott's 
Caſe, of $(rtt aa 

4- Upon Confideration,of the Lord Dyer's 2nd other 
Juſtices in Queen Elizabeth's rime, concerning the Ju- 
riſdiftion of the County Palatine; Ic was Refolved, Thac 
for thinps Trar:ficory, though in cruch they be in the 
County P1larine, the Pizint ff may allcadge them to be 
done in any place of England, and the Defendant may not 
plcad ro the Juriſdifion of the Courc, See Dyer, 13 Eliz. 
fol. 202, 716. . 


TT —— — 
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Forms and Orders of Parliament. 


In the Houf: of Cemmons, when the Speaker is cho” 
ſen,he in his place where he (hall firſt fir down, ſhall dit 
able hiniſelt, and pray them to proceed a new EleRion 2 
Bur afrer he is put imo the Chair, then he ſhall pray 
them thar he may diſable [13niſelf co rhe King, 

Nete, The Kin). th: firſt day of the Parliament, (hall 
tin the Upp:c. Houſe ; and there the King, or Chan- 
Labs cellor 


Hs. 
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cellor by his Command, ſhall ſhew rhe Cauſcs of Cal- 

ling the Parliament ; and in Coneluficn of the Oration, 
the Con mens are commanded to chuſe a Speaker; which 
afrer 2 or 3.dayes they preſent, where He makes an Ora» 
tion, diſabling himſclf, 8c. 

In the Lower Houſe when a Bill is read, the Speaker 
opens the parrs of it , ſothatcach Member may undcer- 
ſtand che jnrene thereof ; and the like is done by the 
Lord Chancellor inthe Upper Houſe : Then upon the 
{cond Reading,ſomerimes it is Engrefſed wi.hour Com- 
micment 2 Then it is pur to the Queftjon ; and ſe ip the 
Uyper Houſe: Bur neither in the Upper or Lower 
Houle ,the Chancellor or Speakergſhall not repeat a Bill, 
cr an Amendment but once, / 

Whea 2 Bill is commirted to the ſecond Reading » 
then if Committees do amend it in any Point,they ſhall 
write their Amendments in a Paper, and ſhall dire&roa 
Line z and what Words (hall be interlined, and wheze ; 
gnd chen all ſhall be ingroficd in a Bill. 

And if a Bill paſs the Commons Houſe, and the Lords 
amend ir,they do as before ſhew the Line, &c, artd after 
the Amendnents are ingroffed, with particular Referen- 
cer,and the Bill ſent down to the Commons,the Amend- 
ments arc read three times z and ſo 'e converſo,of a Bill 
paſhng the Upper Houſe, 

Ne Lord. Knight,Cirizengor Burgeſs, may ſprak above 
once to one Bill in one day, . 

. No private Bill ought 10 be read before publike 
ls, | 
' In the Commons Houſe, thoſe that are for the New 
Bill (if there be a Queſtion of Yoyces) ſhall go our of the 
Houſe ; and who are againſt che Bil', or for the Com+= 
mon-Law,or any farmer, ſhall fir till, for chey are if 
poſſeſſion of the Old Lay, 

In the Upper Houſc, two Lords arc appoinged ro num- 

þcr the Voyces, | 


In 
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» In both Houſes, be that Rtands up firft to ſpeak, (hall 
ſpeak firſt withour difterence of Perſons, 

When a Bill is ingroffed at the third Reading, it may 
be amended in the ſame Houſe in matter of ſubſtance, « 
fortiori, the Erroug of the Clerk in the ingiefing may 
be amended, &c, 
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P:ſch. 12 Jac. Regis, Walter Chute's Caſe. [l5. 


Waltcy Chute Sewer to the King, exhibited a Petition 
to the King, That for ſafety of the Realm, &c. that he 
would ere& a new Office to Regiſter all Sirargers with- 
in the Realmyexcepr Merchant=Strangers, te l: kept at 
Iondon,and to grant it to the Petitioner, with a Fee, or 
withour, And all Strangers, excepr Mcrchant-ſtran- 
gers zto depart the Realm ina certain time, unleſs they 
take a Billet under the ſaid Regiſters Hand, Which Pc- 
titiengthe Lords of the Councel referred io Me, by their 
Letters of the 13 Novemb.1613, to corfider what the Law . 
1s in that behalf, &c, And upon Conference with the Ju- 
ftices of the Common-Pleas, and other Juſtices and Ba- 
rons ar Sergeants Inne in Fleetſtreet, Ir was Reſo:veds 

Thar the ErcFion of ſuch New Offices, for the bene- 
ft of a private man, was againſt all Law, of what rathre 
ſoever ; Therefore when one Captain Lee made ſuir to 
the King, to have an Office to invemory the Goods of 
thoſe that dyed Tiſtate or Inteſtate, It was Reſolved by 
my Lord Chancellor,and my Self, That ſuch Grant ſhall 
be utterly void,being bath againſt the Common-Law, 


and the Statute 21 H., 8; In like manner, when another. $. 


ſucd ro have the Regiſtring of Birth-dayes, and the rime 
of death, ec. So Mich, 19 Jac. To make a New Office 
in the Kjngs-Bench enely for making . Lattitats, was rg- 
ſolved void,/So Iittlitens Suitzto name an Officer to be a 
Gen , Reg, 8c, Bur the Suir was rejeRed (notwithſtand» 
ng 
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ing the fair Precences of it ) by the te Chief Juſtices, 
and others: See Hill, 12 7ar. Regus. 

” 3. Secondly, It was Reſolved, That it way inconve- 
ment for divers Cauſcs; x, For a private manto have 
private ends, 2. The ous. bring of Strangers by a pri- 
vate man, would infer a Terrour, and other Kings and 
Princes will rake oftence at ir, 3, Ic is to be confidered, 
what breach ic will be ro former Treaties, 

3- As rothe rhird, |t may be performed without any 
Inconvenience 5 and ſo it was —_ by the Lord Buy- 
tcighgand other Lords of the Counctl, $7 Blix, To write 
Lerters co the Mayors, Bayliffs, &c. of every Ciry,Bo- 
rough, &c. where any ſtrangers are refident, to eertific 
how many ,and of what quality,&c, which they are to 
know, in reſpe& of their Inhabicanrs,&c, and this may 
be done without any Writing ; which being ſh:wn to the 
Lords, was by chem well approved, and the Suirs utterly 
«:{allowed, 

Decemb. 3. Ano 3 H.8. Commiſhon was granted to 
divers,ro certifie the number of Stranger, Artificers, &c. 
within Londen and Suburby,according to the Statures, Sec 
Candiſh Caſe, 29 Ekx. 

13 Zliz, A Grant of an Office to Tromas Kniv.t, to 
examine his Mzjeſties Auditors, and Clerks of the 
P:pe,&c. Reſolved by rhe Court to be againſt Law, for ic 
belong« to the Barons who are Judges, 25 Eli, A Grant 
of an Office to Themas I ichfield, to examine atl D:ccire, 
&c. of the Queens Officers tor 8 years z Reſofvedto de 
void. 
 $#5-pend's in Chancery, belonged antiemly to the Six 
Cl-rks; Queen El: xabeth granted the ſame to a parti- 

cular man,” 


IJ? ' Hf64enits Filing and keeping, belenged to the Regi- 
"tc 


r; King 7amrs gramedthem to a particalar man 2 $9 
rhe ereting and putting down Innes did bceleng to the 
Juftice of Peace ; the lame King granted it to a patti- 
cular man 2 So likewiſe the taking of D:poſitions, &c. 
The 


The Office of Alnegry, gramed by the King ro Sinus 
D#rlington.,and the Fees limited. The Drawing, Ingroſ« 
Gng, and Writing, all Licences, and Pardons, granted to 
Fdward Bacon, with former Fees, and a Reſtraint ro all 
others, The'SÞz Office granted to Tronas Georgry and 
ethers during life,with the Fee of 2 5. and a reftrainr to 
others, The Office of making and Regiſtring gll man= 
ner of Aſſurances and Policies, &c. granted co Rj bard 
G.indley, Gent, with ſuch Fees, as the Lord Mayor and 
others ſhould rate, and a Reſtraint ro others, &c. The 
Office of wricing Tallics, and Counter- Tallics.granced 
to Sir Vincent Skinny, The Office of ingroſhing Pa- 
tents to the Great S:al,with encreaſe of Fees, granced ro 
Sir Richard Yow1g,and Mr. Pye. Sed de hoc quere. 


Sir Scephen Proor's Caſe. 


In an Information in the Stz/-Chamber , againſt Ste- 
phen Proftor, Kerkenbead, and others, for Scandall and 
Conſpiracy againſt the Earl ef No-thampton,and the Lord 
Wooten ; At the Hearing of the Caſe, were preſent eight 
Lords,viz. the Chicf Brongthe two Chiet Juſtices, rwo 
B.ſhops, one Baron, Chancellor of the Exchequer, and 
the Lord Chancellor * And che three Chiet Juſtices, 
and the Temporal Baron,condenined Sir Stephen Prodtor, 
and hned and impriſoned him ; Bur the Lord Chancel- 
lorxthe rwo Biſhops, and the' Chancellor of the Exche- 
query acquirted him, And the Queſtion was, if Sir Ste= 
phen P;oftor (hall be condemned or acquirted : And the 
mater was referred ro the rwo Chiet Juſtices, calling te 
their afli Yavce the Kings Learned Councel. 

And firſt they Reſolved, Thar this Queition muſt be 
derermined by the Prefidents of the Court of Star-Cham- 
bergthac Court being againſt the Rule and Order of all 
Courts: For in all other Courts, if the Juſtices ace e 
qually Civided,no Judgmenc can be given2 $0 allo is ic 

in 
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Wn the Parliament; and therefore this courſe muſt be 
warranced by the Zuſtom of che Court. Aad as tothat, 
two Prefidens onely were produced, wiz, One in Hillary 
Tcrm, 39 Eliz, Gib/ox Plaintiff, and Griffith and others 
Defendants, for a Ryor ; where at Hearing, being pre- 
Tent, 4 gave Judgmcar, that the Defendants were Puilty, 
and 4e coitra, and no S-:ntence of Condemnation was 
ever cntred , becauſe che Lord Chancellor was one of 
the 4 that acquitted them, The other was in Hillayy 
4s Elix. in an Information againſt Katherine and others, 
for Forging a Will, &c, where 4 finding the D:fendants 
Evilry of Forgery,and 4 oncly of Miſdenjcanour, whereaf 
the Lord Chancellor was one,Senrence was entred accor- 
ding to the Chancellors Yoyce ; and no other Prefident 
could be found in this Caſc, as I reported this Term, 
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Conce; ning Bencyolene. 


Note, The Exafi«n under the gaod Name of Benevs- 
lence began thus ; When King, Edw,the 4:h bad a Subli- 
dy granted him by Parl, in the 12th year of his Reign * 
breauſe he could have no mere by Parl.and with a Pacl. 
he could nor have a Subſidy, he invented this Devile ; 
wherein obſerve 3 Things : 

: The Cauſe, 2, The Invention. 3. The Suc- 

ceis., 

1. The Duke of Burgundy, who marryed Fdw. the 4th 

Siſter, ſolliciced the King co joyn in War with him a- 

gainſt rhe French King : whereco he eaſily conſented, to 
2 revenged of him vor aiding the Earl of Warwick, &c. 

And this was the cauſe. 

3.UTne Invention was ; The King called before him 
ſeveral times many of his wealthieſt Subj:As, ro declare 
to them his Neceſficy and Purpoſe to levy War, and de- 
manded of each of them a Sum of Money 3 which by the 
King's cxiraordinary courttfie to them they very free! 

yielde 
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yieldedro, Amongſt the viſt, thexe was « Rich Widew, of 


f 


whom the King meriily asked whit ſhe would give bim for - 


maintenance of bis Wars ; Ty my Faith (quorth ſhe) for your 
lovcly Countenance ſake, you ſhall have 20 1. which =—_ 
more than the King expefted, be thanked ber, and wouckſafe 
to kiſs her: upon which, ſhe priſently ſwore, be ſkould bave 
230 ), more. 

3+ The Succeſs wass That where the King called this 
a Benevdiencezyer many of the Pecple did much giudgear 
ir,and called it a Maletwdli ne, 

Priz\s Ed, 5. The Duke of Buckingham in Guild: Hall 
Londen, among other Things, »wveightd in his Speech 
againſt this T axation ; and 1 R.3.c. 2+ a Statute is made 
againſt ir, 

6 H. 7. The King declaring in Par]; that he had juſt 
cauſe of War againſt the French King, ecfized a Braews- 
lencegaccording to the Example of Faw.4. and j ubliſh'd, 
Thar he would by their open Hands,meaſutec their Bene= 
volent Hearts, By this means he colleted great $tms 
of Money, but with ſome grudge, 11 H.7.cado, An && 
was made for levying that Bencrolence, 230 H.7 A Con 
miſſion ro levy what was granted, 11 H.7, 

15 H.$. A Cemmiſlion ucder the Great Seal, called 
A Commiſſion of Anticipation, 16 H. 8. For Warre with 
France, a Bene: olence levyed, with great Curles againſt 
the Councel; tor ir was fer a fixth part of the value in 
Money or Plate, againſt the Subj:&s good- will, 26 H.8. 
Ano her B:ne:g/ence Jevyed by Comm. ſſien againſt ihe 
Sub) &s Will : Bur it the SubjeQs will ot heir free 
Will give the King any Moncys, this is not prohikites 
by any Statute ; This is proved by the 11 H.7.c.1S 

Ftb, Amo 49 Flix, Reſclved by all the Juſtices and 
Barons, That a ffee Grant to the Queer, wi heut coer= 
tion, is lawful,and acco rdingly they gracicd the Que, 
Luecd nota bene ; Duia, & Cc. . 
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Paſch. 12 Zac. Regis. 


The Caſc of Durgaunos in Ireland, bring a New Cor- 
roraiien, was thus : The King Conftiturcd the Town of 
Dit4gantes to be a Free Borough 53 Et ulterites welumus » 
&c. qued hb. tantes Ville piedifie fr nt num corpres core 
poration per nomen Prepefithf, 13 Burgenſium & Co nmunt - 
Fatis Dungannon, cc, Er quod ipſs predifli Prepiſiti & 
Burgen/cs & ſucceſſorcs ſui habeant poteſtatem eligendi duos 
Burgenſes &c. a4 Pari, ct, And the Doubt was, It this 
Grant of El:&.on of Buigeff:s of Parlian ent were good, 
b:cauſe it was granted but to parcel of the budy, viz, 
the Proveſt and Burg: {{:>, and not to the Commonalty, 
And the Chict Baron thought this being but a Nomi- 
r-actiony it was ſufficiem ro make the Proveft and Bur- 
gefies onely rohave it 5; butthis was denyed by all Ju» 
rices and Baftons z For the power ro Ele& Burgcfics, 
15s an Inheritance which the Provoſt and* Burgetfes arc 
not Capable ofzand ought wo Þ: velted in the emire Cor- 
poration. And fo it was Reſolved by all, Thar ſuch 2 
Grant made by the K ng ſhould be void ; for the Inhabi - 
tan's have not Capacity ro rak: an Inheritance ; as in 
15 E7.4. to have Common, And Littleton ſaith in his 
Chapter of Burg :g7% That th: Burroughs which ſead 
Burgefſes ty Pai lian;ent, were the muſt ancient and chiet 
Ciri:s,&c. $» that it (hili B: incended char at fi-ft they 
were incorporite, Alſo, Plus valet ſepenumcrd wily 112 

conf uctudo, q« im galls coxceſſio 

Buc i was Refolvedy. by A board, Tinfirld, Alth im, 
W:; <>, Nico's, and Hawzh!o 1, that Vucd Volumus was a 
£004 word of Granr,a> P:got was of Opinion, 21. Edw, 
4 2nd thi» ſhil be imp'y d a G ant to all the Corport - 
wongrhat che Provoſt and Bargefſ-s ſhall El: &,&c, And 
regularly,when the Gran: is indeftvites wit. Firſt, Con- 
cedbaxcsy ain int:rtain thing, & witernys vol ::mus quod 
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Lib.12. Mich. 12 Jac.Reew, 127 


Prepoſitus & Burgenſes & Succeſſoves ſui eligerint. This 
(hall be wickin the firſt Conced: mues ro all the Body, Bur 
che Chict Jullicc ot Exgland and Dodderidge though che 
cemrary, : 

Note, All che New Corporations weve of ehe ſame 
Form,and mm none of them is any Clauſe ro Ele&t New 
Burgefſcs ; ſorhat when the modern Burgeſles dye, the 
pomer t Elc& Burgetles is gene, 


— —————— — 


A Queſtion was moved teche Chicf Baron and Juſti- 
ces of Sergeants Inn in Chaztery-Lane 4 That if a Felen 
be convict, ticher by VerdiR or Confeſſion, if immediate. 
ly by his Conviftien bis Goods and Chattels be forf.is- 
©: Andit was faid, That if the Felon, after ConviRti- 
on, pray his Clergy, he then hall clearly forfeit his 
Geeds and Chatels ; for Puadam modo,this is a Flight ; 
becauſe reſubing the Cemmor-Law, he flyes ro Privi® 
ledge of Holy Church, Bur it was Keſalved by the chiet 
Baron and Juſtices, That icamedia'ly by his Conviftion, 
his Goods and Chactels are forfeiced, and the praying of 
his Clergy is not any Forfei.uce 2 and with this agrees 
Stamf. ſol. 192. 4. and alſo 1R., 3. And ofthe ſame 

inion was the Chict Juſtice and Juſtices of Sergeants 
Inze.in'Fleetſtreet, Vid. Trin. 41 Eli 33%» 


_—— 


— — 


Mich. 12 Jacobi Regis, Ann: Hungate's Caſejin /Z /, 
Cam. Stel, 


In rhis Term & great Caſe was heard and d:rermined 
in rhe St.=Chamber,berween Sir Henm'y Dy, ( who dyed 
pendenc the Bill ) and Anne his Wife, and Nicholas Be» 
dingficld Eſq; and E!:3abeth his Wife, Plairrifts: And 
Anne Hungate Widow Sit Robert Winde, Hinry ay 

q; 


Mich, xz 7acobi = | [Ul. 


123 Anne Hapgate's Caſe, Lib, tz; 
Eſq; Thomas Towneſend Eſq; Thomas Blamfield Gent, and 
George -Min Gent, Defendants, The Cale was thus 2 
Henry Hoogan Eſq; bcing ſeized of the Mannor of Ha- 
monds,and of divers Lands of Eaſt-Bradeyham,@c. in Nbr- 
folk in Fee; by Deed enfeoffed them Ws the uſe of the 
laid Anne,who took Hungate re Husbandzand had Iflue by 
him a Son and a Daughter,and he dyed, Anne obtained 
the Wargſhip of the Son ; and after, when the Son was of 
the Age of 21 years,wanting onely 6 Wecks, by Dedimus 
poteſtatcmgdireted ro Sir Robert Winde, Henry Branthwayt 
chen Feodary, and Thomas Towneſend, they took Cogni« 
Zance of 2 Fine of the ſaid Son, being of the Age afore« 
ſaid, and fick:; And the Bill charged chem all with Pra- 
ice, in procuring the ſaid Son to acknowledge the ſaid 
Finegthey knowing bim under Age, and in Wardfhip as 
aforclaid; but there was nopraticeuſcd by any of che 
Defendants, bur the Son of his own goed-will levyed it: 
And by Indcnture,the uſe was limited 16 his Morher the 
ſaid Anne and her Heirs,wich power of Revocation by the 
Son,upon tender of xo 5. And this was in conſideration, 
that the Mother kiad paid the Deb;s of his Father, which 
were very great,and had obrained the Wardſhip of him, 
and to confirm her Joynture 3 And that his Mother, if ſhe 
pleaſed, mighc give it ro his Brother,by Hungategwho was 
bur of halt. bloud, And ic appeared, the Mother knew the 
S0nto be within Age , bur the Com nifhhonars were if- 
noranc of ir,; nor &id they ſend for the Church- Bogk,in 
which his Ag: did appear,being in the ſame Parifh, Aud 
the Plaintiffs Councel pray*d, that the Defendants (heuld 
be puniſhed for their Miſdemeanour ; And that the Wo- 
mzn Plainciffs, who were Coſins, &c. Heirs to the ſaid 
Son of the entice bloud, (ki2uld be diſe inherited by the 
ſaid Fine, 


(22. 72 which ic was Reſolved, by the rwo Chief Juſtices, 


and chicf Biron, Thar there was not any Crime puniſh- 
able by the Law in this Caſe z for the Judges of the 
Law,and of this Court, nay puniſh Offences, &c. _ 

they 


” 
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Lib,1z, <4 Hungate's Coſe, , 119 
—_— create Offenc.s ; nor do as Hannibil did, © 
tnak: his Way over the aps, wh-n he could had none 2 
for Fudicandwn enim legibus, &> ubi non et lex ibi nec efb 
tranſgrejſio: Anu therctoie it a Fig ievyed oy 641 1oranty 
be nut Rev. ried duting his Minority, *t14 unavo'dable in 
Law, becauſe c ie Inturv's Alc isr0-b: ry ds, Non t Hu 
teſtimoniognon juratornm vereditio, 'ſ:d Ju icts iſp fione 
ſolunmodo. F, N, B. /ol. 3tis And ro UL 5 WH R.1ol- 
ved by ths ſaid juit © s, Tau fi afmuch as no Corcuptie 
on and C.rcumventon was proved in 1ny of the Particsg 
of whic » chey may be [ndift:d ac its. $ ic of the King or 
pun ſhed in chis Courtgihai the Fine (hall Rand s And 
it was nor dp arent to the Conm; ſlioners.. he was within 
Aze,ſceing he wanced bu, fix W ks 5 but if they had 
known icir had bzena M.ſocm<anour in them, 

And for this, in this Courr, Mich. 24.49 25 Elli, 155 
Berwncen #il an Caundiſh, and A ine his Witt, one of the 
Co-Heirs of Henry Ki btly, again Robert Worſley, and 
Katherine, another Co- Heir , and Trafford. and others 
D-fendants 5 The Caſe wat, That Robert +0:ſvly, and Kg* 
thrrine his Wifc,being within Ae, acknowledged a N te 
of a Fine, before Trafford and another of the Defendantsg 
by Dedimus Poteſt:tem ; And by the Decree, the Commiſ= 
fioners knew Katharine was within Age 3 and therctore 
every ons of ch- 1 was Fined, bur che Fine tans, 

Mich, 38 and 39 Eliz. In this Court one Alerander- [23. 
Gild:rbrand ſeiged or Linds in #irdb as,in the County of 
Norfolk, in Fre: one Hibb yd procured one Roger c0::ke 
upon him the N :m: of Alexander G'{derþ and, who was 
th-n beyond $: a, © acknowledge a Fine to the ſaid Hubs 
bard,of the ſaid Lands; aiid they were Fined in-chis Courcy 
and the Lands ordered 0 be rt-1flurcd ro Alexander, on 
1 0» of a greater Fine 2: Bur th: Fine was not drawn off 

the File,nor Damages awarded co the party grieved, = 


Hlich; 


go . Mansficld;Czſe, LCib.re,- 


Mich. 12 fac. Regis. Mazsfie{d's Caſe. 


23 El:2, Inthe Court of Wards the Caſe was this : 
Henry Buſhly (erred in Fee of Lands in Northmims, in che 
County of Haitford, by his Will in writing, demitcd the 
laid Lands co Hemy Bufhly bi» Son in Tail, the remainder 
wo Witham Biffbly, And becauſe his Son was within Ages 
he demiſed the Education of him ro Thomas Har: ſon, 
whom he made his Executor, Afrcrware it napnedy coat 
Henry the Son became a deformed Cripple z and proved 
an Ideor, « Nativitate « which Idcor, by the praRt'ec of 
; Nichols, and others, was taviſh:d from his Guarcian,and 
carryed upon mens ſhoulders to an utknown place, and 
there kerpr in ſecret, till he had acknowledged « Fine of 
bis Lands co ene Bethemegbefore Juſtice Southcot, 9 Elit 
, and by Indenture, the uſc of the Fine was declared to be 
cothe uſe of che Cognizce und his Heirs : which Bethome 
12 Eliz, conveyed the ſaid Land to one Hewy Mansfield. 
And 22 £{ix, the ſaid Hemy B ſhly the $onywas by Inquie 
ficion found an Idcory a Nativitate » And upon this, 33 
#1is, the Court of Wards took order for pofſeflionof the 
Lands, And ict was moved, That chough the Fine binds 
the Ideor ; yerche Indentures are not ſufficient co dire& 
the Uſes. Bur it war Reſolved, Thar foraſmach as he 
was enabled by the Fine as co the Principle, he ſhall nor 
be diſabley co lirmic the Uſes, which arc bur as acccfſory: 
The ſame is the Law of an Infant,anda Feme-Courr, 
And the ſaid Ms". ficld brought 3n Aion of Treſpaſs in 
the Commor-Pleas againſt one Trott, Farmer of rhe ſaid 
Lands, ard thc Iffue was tryed 2: the Barg and the De- 
« farmed Idcot bronghe out of the Court of Wards, re be 
"ſhewn to the Jodg cs of rh: Common- Pleas , and to the 
Jurors 2 And th: ſudzes hraring that M nsficlds Title 
was under the Fine levyed by that Ideor, the Lere Dycy 


and Court cauſce 8 Ju:or, by conſent, ro be __—_— 
_—_ 


EF WS am po oC rn ADs mw 


1 


Lib.12, Warcombe & Carrel's Caſe. 13t 
and the Lord Dyer ſaid, Tharahe Judge who took the Fine 
*was never worthy co take another : yer notwithſtanding, 
all rhe Fine ſtood good, 


A, 


Mich. 12 Jac.R:gis. Warcombe agd Carref's Caſes {ZA. 


20 Oftob. 6 Fliz, In the Star Chimber the Caſe wasg 
d Carrel an Apprentice 0: ih: Laws tor a grea: ſunn 
of money bought the Wardihip of Zorn » th: D-ughtce 
and H+:r of Fa,comb,in ihe County ot Herefo d,and mare 
ryed her to Edw.Car.el his youngeſt Son 2 And atcer Hill, 
5 Eli, the ſaid oa: fell fick ; and being of the Ag: of 
19 years,and having no Iffuc, Faxward her Husband per- 
Inaded her, © acknowleage a Fine of her Inbericauce , 
by which ſhould be conveyed an Eſtate to the Husband 
and Wife in Tail, che remainder to the right H-irs of the 
Wife ; and Cognizance was taken by Ded. F&rft. dire* 
to. Sir Thomas Sanders, and one Ch ſnel' ot G. ays Tune 
before Eaſter, divers Judges being here who might have 
examined hergand on Frjiday in Eaſter Week ſh: dycd 
bur che Fine, & [argeat du Roig ne, was cntcedgas of the 
laſt Term, viz. Hilay Ceri 4 days before tae W'ves 
dearth, The Or:g-nal Writ of Covenanr, bore Teſt rg 
Jon. vet. Craſtin. Pur. and the Ded. Potet. 18 Jan. And 
James Vartonbe, Cofin and Heir of Foan , complained by 
Bill againſt Eby. Caryel, for gerting the ſaid Fine by in- 
dire& PraRcc>; and thereupon the Scarcnge of che 
Court was a> fellowerh. ; 


, This dy & right honuruble fenlybcing in this Courts 
the matter depending in the ſamegb:twicn James Warcombe 
Eſq; Plaintiff, and Edw.Carrcl of London Gent., Deten- 
dant, as well concerning the walidity of a Fins, levyed by the 
ſaid Edward,and Joan his wife : which Joan,es-the Plaine 
ws ph was undey age at the tim: of oy Fine guy 1 

xd alſofer certain undue means commitied by thefuid Edu. 

o "* gt 
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132 Harcombe and Carrel's Coſe. Lib.12. 


Carrel,in the ſning out and getting the ſaid Fine ; aud upen 
bearing all that could be alleadged on beth parts, the ſaid Fine 
was by thc Opinion of the whole Convt, aiqudged good and ef- 
cual in Law, And alſo no fault juiged tobe in the ſud 
waid Carrel,inſung out th: ſaid Fine; but that the ſ "me 
was ſued out in duc ſorm and order of the Laws of this R:alm: 
and this is within tit Rule, Fats tenent multa quz fieri 
pcohibencur, 

And a+ Carrel was not puniſhed, though he knew his 
Wife within Age 3 ſo nor Hungate ſhall be puniſhed, 
though ſhe knew her Sonſo 3 and rhe rather, by reaſon 
of tha antienc Verſe, A 

Iig's Communes fi nefeit Femina, iles,e 
Clericus it Cultor, Judrx ſibi pardet et ulter. 
___And by S:ncence all were diſmifſcd,&c, 

Among the Records in : he Treaſury, Inver placi/a & EC. 

de Term. $immfl, Mich, 42 Ed. 3. Rot.z7, 


& CornbigHcicna filiz Hugonis Allorgbrought an Appeal 


of Robbery againſt 1 awrence BogkoſleakyRich.Cohorta, Fo. 
Gilmin, and Foan his Wite,and others ; and the Detcn= 
dants plead nor guilty, and were found not guilty > Nee 
unquamſcſubtrazeruntcldeo prers/lus Lauremius,e omnes 
alit, &rc. cant inde quieti.Et predifta Elena pro falſo apple 
ſus conmmittitury Ec, et ſuper bec pred. Laurentius & alih 
petunt juxta formam Stat. quod Ju/rtores inquirant que 
damna, &c. Et ſuper boc queſitum c! } prefatis Juratori® 
bus, &c. 91 dicunt quod pred. Lauremtius ſuftin«it ad 
walentiam 10 |. #6, et fic pngulatim de ceteris Ec. dis 
cun! etiam quod Heiena pred.now «ft ſufficienſs &c. it quod 
Jobanncs Kiddel ſen. &- Jo.Riddcljun.&*c. abettaverunt 
pred. Helcnan', ideo ipſe &c, Oat of which Record,theſe 

things are to bc obſerved + 2 
x. Though ir is EnaQtcd by the Scar, Weſt. 2. Cap.wie 
Thac in this Caſe Juſliciarii, &c, puniant afpiliaſorem 
per priſenam unius Anni,ec, 10 thac they were nor Bail» 
able : yer quiace''ow Helena pregnans fuit & in periculs 
wortisy (he was let i BayLio have ber Body 15 _ 
de 
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Lib. 12, Dareffe per Gaoler. I33 
ſatisfaciendum predifts Laurentio et aliis, crc. And th® 
Reaſon: of this is3 becauſe rhe Common- Law requires ift 
every Caſe conveniency ; and ic is inconvenient a Woman 
with Child ſhould cemain in Common-Gaol : And the 
Judges of rhe Common-Law ought ro know whatche 
Moral Poet ſpoke , Red/cre prrſone ſit convenientia Cuigy 
and agrees with Advice of Braftez,lib .2-Cap.2, 


2. That the Defendants recover their Damages,eicher / 26. 


wholly againſt the Principle, or wholly againſt che Abez- 
tors 2 and with this agrees) Ed. 4-3» 

3+ Though the Starure ſaich, Reſtituant Appellatores 
damna, 8c. yer the Damages ſhall be ſngulatin aflefſed; 
for as the Defamarion.of one may be greater than ano= 
_ 3 fo the Damages of ene may be greater than ano« 

cr, 

4+ Though the Appellor be not ſufficient ro pay ; yet 
his body ſhall be taken ad ſatisfaciendum » Luia qui 108 
babct in ere, luat in corpore. 

5+ Though the Jurors in the Appeal, haye found the 
Detendanrs Aberrors z yer inſornuch as they are ftran» 
gers to the Original, they ſhal noc be concluded, Yuie 
16s inter alios afte alteri nocere non debent. 

Vide the Book of Entrics, Title Appeal Diviſione Ds- 
mages, 1&2, VidePlacita coram rege apud Ebor, int 
Craft. Sanfti Trin, 7 Ed. 3. 44. Divifione. Indigments 
are very well worth obſerving. 


pI 


Dureſie per Gaol:r. 


See there divers ſorts of Prefentments ; as of Wellings- 
vers Johr Alnner , Thomas B:Ki: us de Flaxwel & Laugh- 
ton, Thomas de Mando: Ballivns de Boby of Grafton, Thomas 
Carleton Under-Sherift of the County of Lincoln, and Huge 


de Baxter, &c, 


K 4 : Fate 
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J 5s Falſe Aﬀealavit . 


W-”- 3 
F Ian AQon ſu le coſe, it was Reſolved, per totam Cu» 
riow, That it a Sunjner return one ciriified uponhis 
Oach in Cour:-Chr:K.an,where in rrurh he was not, and 
thereon he is pronounced cantumar, and ſo becomcrh ex- 
communicate, be ſhall have his AQion ſur & cafe ; for 
here is dams ct in, uria, 
* And it was Reſolved, That Perjury, by which Dama- 
$s doaccrew, may be puniſhed as a Mifdemcanour, ar 
the Suir'of the King 5 and alſo the Party may have his 
Aion upon the Caſe; for Perjury may net be com « 
mitted with Impunity ;- And for chat Reaſon, If Jurors 
themſclves uſe Perjury, an Arraint lyes by the Common- 
Law 5 as appears by Glareil; 0b. 2. cap.29, 15 H. 8. 
Title Attaint, 75. 6H. 3. ibid. 73 & 75; and in the 
tinic of Ed.x. Attaint, 70. Weſt. 1.cap.38. Vide F, N, B. 
Tog: Vid. 27 H. 6.25. © | 
! Inlike matiner ir was agreed, That if one make a falſe 
epic: by which the Pafty is Arreſted with Proceſs of 
"nrentpr,he may have an ARtien ſur le cafe,and recover 
Damages z And theugh the Couit-Chriſtian may pu- 
Nniſh. pro ſalute anime ; -yer they cannot award Damages 
to he parity. And thoubh the macter be meerly Eccle. 
fiaſtical ; yer if the Party grieved hach Damages, either 
by rongful Preceedings of the Judge, or Mistcaſans, or 
Nonteaſans, or falfiry of any Miniſter, &c. the Party 
grievcd m2y have an Aftion for le cſe, and recover Da- 
pes, © a 
"' Door and Stud. 118, 119. Aion ſur I: Caſe, lyes 
#g7inſt the Ordinary,for a wrongful Exco nmunicarion, 
touching any thing our of his Juriſdiion, &c, $5 in 
Fitz. 47 H.6. 8. If an Arch. Deacon refuſe ro indu& 
the Clerk,&c.” he ſhall have Afionſyr le caſe ; Whicti 
nas afhimed for good Lay by all the Ccurr ; with which 


—_ 


agrees 


- 


Lib. 12,” Paſch. 14 Jacob, Regis. 135 
aprees 26 'H &. 3.4. Ita man procecd againit a Pro» 
hibicion, the Party may have an Action upon. the Cale 
againii kim, tor proſecutiog is Court-Chriſtian, Yd 
Tria. 20 El.3. Rot. 46. in the Ticaſury, Richa'd Trefal's 
Caſe, Sothc like, Paſck,13 Ed. 3. Rot. 78, Piilep de 
Hayieſhals Cale, Hill.za E .3. hot.78, and. 77i% 37 
Ed.t, and Mich, 29 Ed.3. Rot. 19. þmiliter; »ad Ghr 
vers other Records you may have, Sce ip ty of 
Preſidents. 


ths 
— — Or 


Paſch. 14 Jac. Regis, 


granted in Hillary Term laſt paſt for Raukridge, Prilones 
in the cuſtody ot rhe ſaid Marſhal who did retwn, Dues 
d.m cayſa [elit & 6. contrs Haukridge pendet indeciſa pra 
Judicio &x ſententia paratys, &c. Dub quidems Will 2 
Haukridgc rcmanet doaee antcd:@&. cauſa per prefat, Nanicl 
Dua ſyerit & hec eſt cauſa. And alſo upon another Hee 
beas Carpus,he made ſuch a Returg ; and otherwiſe, Pa» 


rata fit, &&c. Which the Court teok to be very inſuſſt« 


Cienc, and gave divers days © amend the Return, and co 


ſhew the cauſe of Delay, and why Sentence was not gi- 


ven ; and che Marſhal would not amend hig Return, Up+ 
on which,the Party being in Priſon x6 or 18 Weekes, 
always the Return was eff arata, &c. And after in ano- 
ther Writ reruroablegCraſt, Aſcentionss was another Re- 
rurn of Parata,&c, without ſhewing cauſe of Delay, The 
Rerurn alſo was inſufficienc, becauſe Quedam cauſa ſpolii 
tivilis & maiitima que coram, &c, which is coo general, 
for two Caules; 


x. Becauſe ( ſpolii ) is uncertain, and oughs to be - 


ſpecified in ſume more certaimy :; b=fides, it ſhews not the 

value of the Goods, 
2. That Maritima eft ſuper littus ; ory in portu maris 2 
and yer the Admizal hath noc JurildiQion, Super littus 
”> a maris 


129. 


An Habeas Corpus to the Marſhal of the Admiralcy, | 


- 
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yacrig,er in porty ; b: cauſe rhey are infr1 corpus comitat. 
And ſo it was acjudged in _ Caſ: _—_ Elix. the 
Avbor of Renſey's Cale, x5 Elix, Dycry fol. 236. Paſch.. 
T7 Elix, in Scaccar. as contra Digges z for which cauſe 
ke ougnt co have ſaid, Sper altum mare intra Juriſdiflio* 
um Admiralli, Sce the Star, xy. 2.0.5. 2 H.4tit 


19H 679.- 

»For ch farſt, all che Court Reſolved, that ir was inſuf-, 
ficient ; alſo there was ſhewn notime of the ſpoyl : And 
for this, in the ſame Termythe ſaid Heukridge was bailed 
in open Courr cill rhe next Termyaccording to the Books, 
GH. 6. 44. 28 H.$.c. 15, ' © . 
atcy 4 was laid by ſome, That when Judgment is gi- 
vengthat one ſhall be hanged rill he be dead; the Kng 
cannot alrer the Judgn ent,and cor mand that he ſhall be 
beheaded 5 for the Execution ought to be conform to 
the Judgment $'and with this accord» 35 H.s fol.s $.2nd 
Stamf.'lib. x. fol. 13. Vide 27 Af. pl. 41. F.N.B. 144. 
3% Aſs. 1l. 49. Duke of Senoſets Calc 3 and rhe Lord 
Stwions C:ile in Queen Mary's 1ime; and the Lord Das 
cres his Caſc in H. 8, both which were hanged for Fe- 


—_ | 

It was Reſolved alſo, Thar King H. $, could not by 
the Law behead his Wives for Treafſen 2 for julicandum 
oft legib 6, non evemplis. © 


T $4. 9g Jacob. Regis, 
In this Term, I moved the Juſtices in Sergemt; Inne 


0 Fleetſtrert, upon the Stat, 27 Jace cap. 6. If the Ju- 


RKices of Peace may make a ſpecial Warrant to Confſta« 
bles, &c. to haye the bodies of parties, who are to rake 
the Oath according to the Srarture before them ; And it 
was Reſolved by al, und veces that they may ; and that 
for two Reaſons, + 
7+ When the Statute gave power to Juſtices of rhe 
| s. 0 Peace, 


Lib.12. Trin. 9 Jacobi Regis, 137 


Peace, to require any perſons &c, rorake the Oath z the 
Law implicite gave power tonake a Warrant to have the 


| body : tor Owandolex aliguid alicyi concedit, conceditureft 
id fre quo 1e3 ipſa eſſe non poteſt, 

| 3. I: 15 2g2irſt the Offices of the Juſtices, and the Au- 

| [ thor ity given them by that Scarure, thar they ſhall ge 

and ſcek the partic: 3 Then [ moved, if in ſuch caſe the 


Conſtables may break the Houſes. of the Parties named 
intheir Warrants; and it ſeemed ro Us'all char the' 
cannor , becauſe they are net Offenders, till they refule 
to take the Oath before them, or commit ſomc Comemipe 
to the King, | 

Note, It the perſon be fugitive in another County, he / 3. 
( evades the $cature for the preſent z bur he may be indi» 
e&d for R:culancy,and the Indi&ment be removed into the 
Kings- Bench,and they may make Proceſs againſt them imo 
| any County of England. Alſo, if they are in their How- 
ſes, the Door being ſhur, &c, they may be indifted be- 
fore the Juſtices of Aſſhze, or Quarter-$:ions ; and 
then after a Veaire Facias,&c, by torce of a Capias, their 
Houſes may be broken by the Sheriff, x liz, cop. 2. to 
which the 23 Elix, refers, 
Memorandum, Hill. 9 Jac. All the Juſtices of England, 
| by the Kings Command, were afſembled, to confider of 
| theſe rwo Statures 2 And in the beginning of this Term 

4 they were recited and debated 3 and after good confide= 

j ratjon and Conference together, It was Relolved by ally 

Thar if one be indied for Recuſancy, the Coure way 

proceed by Proceſs,upon the Sap. 23 Elix,, or by Procla- 

| mation,?ccording, __ Elin Noa chat the Voce up- 

| on the Indi& nent,and Veaire Facias, and Capias, tc. and 
upon the Capiasy the Sheriff, upon Requeſt made to 0- 

1. p<n the Door, ( as in Seymans Caſe) and when by the 5 @-9/. 


Sheriff brought into Court, he may, upon refuſal of ta- 
king, his Oath, be generally indited, &c. Bur the Ju- 
ſtices, upon the ſecond day of Conference, did nor ſpeak 
to the other Point, And this Reſolution being reporred 

| (@ 


[32. 


138 E.of Northampton's Caſe. Lib. 12. 
x the Lurds o: the Cou ci a: Woitthall, (ill che Judges 
beivg preſent, 7 Feb. Hil. g Jacub, Regis: We were dee 
6c co put our Reſolution a. Wr.wwgs I anſwered, 
Tb: Juog<s nev<r ulcd ſo redo; Bur it the Artterncy er 
Soll:Cuor Cam io us, we will deliver our Opinions t@ 
th«.a,07: teni4s,buc not in Writing, 

Ar th; ibire 4ay, upon tas Conference in this Term, 
ir {:e vcd upoathe Srarure 3 FF Jultc:s of Peace, 
upon Retulal before themy commic any perſon roGaol 
wi'h Bayi,and mention in their Warrant the Tender and 
Retuſal,then the Oath ought co be rendred again. Bur 
if the M:ttimus do not comprehend the Tender and Re- 
fulal then they nay be generally indifted, as upon Retu- 
{al inopen Courc. And it was Reſolved, That the majar 
number of Juſiccs ot Peace, who cemmir the Partins , 
have Ele&ion rocogamic to che next Afﬀſizes, or the nexe 
S:flions : And obſerve, that rwo Juſtices (whereof ane of 
the Duorwan ) by the Star. 7 Jac. may commir any per- 
ſon above the Age of 18. and under the Degree of Nobi+ 
liy,aliro!gh he be nor indicied or convict, And itwas 
Reſolved by all, Thar if the Indi&menc be commenced 
upon the Star. 3 ac, upon Refuſal in open Courr, then 
the In6&ment way be (hore and general, &c, Nor ſo, 
if the Indi&menc be upon the Commitment made by two 
Juſtices ot the Peace, This is good of ay perſon whatſe- 

GYcr, 


& _ 
Bs 


Mish. 10 Jac, Regis. The Earl of Na;thanpton's Calc. 


> The Atrorney-General informed againſt Thamas Goods 
rick Gent. Sir Richird Cox Ke, Henry Vernon Gent, Heniy 
Minors, Thomas Lake Gent. and Fames Ingrum Merchant, 
ore texus, in the Star-Chamber z; and charged Goodrick, 
that bc had ſpoken and publiſhed of the E.ofNoythampte%s 
3 Pcer of the Realm,&c.divers falſe and horrible Scans 
galsſcil. Thar more Jcſuirs, Papiſts, &c, have come uy 
\o is ' Bg- 
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England, fince the Earl of Northampton was Guardian of 
the Cinque- Ports, then before, ; / 
®, That the ſaid Eail had writ a Book openly againſt 

Garnety&&c. bur ſecretly had writ a Letter to Bellormine, 
incimacing, that he writ the ſaid Book, lacandum re+ 

em ue ad faciendumpopulium and requiſted, tha his 

k might nor be anſwered 2 and that the Archbi 

of Canterbnyy had told it the King 3 and that the ſai 
Goedrick told it ro one Dewsbery, who acquainced the Eark 
with ir, Goodvick being examined, vouches Sir Richard 
Cax for Author z Sir Richard Cox vouched the ſaid ery 
non z Vernon Cited Lake; Lake, that he heard ic from 
Scrgeant Nichals ; Nichols ſaid one Speaket related it te 
him,and thac he heard it from James Ingrum ; and James 
Ingrum faid, that in Offober he heard the ſaid words of 
two Engliſh Fugitives at Iigorn 3 buy never publiſhed 
them till che Earl of Salubury s death,in May laſt : And 
all che Defendants contcfled at Bar, all that chey wera 
Charged with ; and at the Hearing of this Caſe were 18 
Judge3,Flcyung being abſcnc propter egritudinem, 


And ſo it was Reſolved, Thge the publiſhing of falſe / FJ, 


Rumeurs, concerning the King or the Pecrs,was in fomg 
Caſes puniſhable by the Common-Law ; Bur of this 
were divers Opinions z 

1. Ahd firſt, as ro Rumors themſelves, 

' 3+ They ought to be faſe and horrible, 2. Such of 

which Diſco:d may ariſe berwixt the King and 
his Pcople,&c, Weſt. c. 34, 2 R. 2+ cap. 54 
3. The Subverſion and Deſtrutton of che 
Realm, ibidem,, _ 

2. As to Perſons, they, declared to be Prelates, Dukes, 
Earls, Barons, &c, Juftice of rhe one Bench or other, or 
any great Officer ,&c. 2 R.z. c.5. And th; K ng 4s con- 
rained within #eſt, x. c. 34. as appears in Dycr, 5 Mwy 


»£ Ws 
3. As to the third Pointyir was Reſolved, Thar if oge 
hear fuch falſe and horrible Rumorsy it is nor lawful 
wag | eo 


240 E. of Northampton's Caſe. Lib,12; 
eo relate them to others : And this appears by the Scar, 
viz. Thar che Party ſhali be impriſonedguntil he find cur 
the par.y wh» ſpoke roem, Which proves, it was an Of= 
nn clſc he ſhould not be puniſh'd by Fine and [mpri- 
ment, 
' Ic was alſo Reſolved, That the Offenders at the Bar, if | 
again chem the Proceedings had been by Indi&ment, 
wpon rheſc Scacuces, no Judgment could be had againſt y 
them, that they ſhould be impriſoned , ill they tound 
their Author 2 tor Goorick did not relate to Deubrrygthat 
ke hcard from Sir Richard Cox ; bur ht related che fame 
2s of himſelf; and for this he oughc ro be indiftcd for 
the words which he himſelf ſpake » and then De #01 appde 
rentibas &> no4 exiftentibus eadem ratio. : 

And it was Retolved, Thar if A. ſay to B, Did you 
* not hear that C. is guiley of Treaſon, &c, This is tanta-» 
mownt to 4 Scandalous Publication, 1t F, $. publiſh, thar 
he hath heard generally, withour a certain Auchor, that 
F. G, was a Traytor or Thict ; there an Adion , Sur tc k 
caſe, lyeth agzinſt F,5. And a Record was vouched, 

ch. 33 and 34 E1.3. andin the Jo Af: pl. 10. and in 
the Exch: query Mukb, 18, Ed.1. Kot.4. 

The Detendants,in che Caſe at Bar, for publication of 
the ſaid words, all che Defendants were puviſh'd by all 
the preſence, w1a voce,nulls contradicente z by Fines and 
Imprifonmenc; Geodrick and Ingrum were Fined the moſt, 
becauſe one could find no Author for the Words, con- ? 
earning the Cirque-Ports ; nor the other, any other than 
unknown perſons of 1.5gors 5 and therefore 'rwas taken as 
2 Fitian of his own, | 


EY | 
Tri. 1 Jac. Regis. Eaſtwick*s Caſc 6: Curie | 
: Wardorum. 


King Philip and Queen Ma, by their Letters-Parents, 
dt gratiz ſpecialize, graned to Aringal Wade in oo th. 
arm 
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Farm called Miltox Grange, in the County of- Bedford; 
parcel of thePoffeſſions of the late difſelvedMonaſtery of 
Wookurn. Tenendum pred. firmam de nobis &+ ſucceſſoribus 
weſtris ut de Maxerio neftro de Eaſt-Greenwich iu Com. 
Kent, in capite, per ſervitium viceſſinie partis unius Feods 
Militis pro omnibus redditibus, &c. quibuſcunque : Which 
Grange, by mcan Conveyance, came to. Chriſtopher Eaſt + 
wick ; after whoſe death,the Tenure was found werbetinss 
according to the words of the Patents : And the Queſti= 
on was, If the Tenure was by a mean, as of the ſaid He» 
nours Or inCapite, And their n_ Reaſon was g 
That the Lenters-Parencs ſhall be conſtrued roche Ki 
Intention exprefled z and inthis Caſe, ſome Words © 

to be rejefted, ſcil, theſe words ( inCapite ) or theſe 
words, ( Be mancrio noſtro de Eaſt-Greenwich) for bork 
cogerher cannot ftand 3 and then the berter ſhall be ra= 
ken for the King 2 as 5 Mary, Dycr 162. 15 He7.7, 14 
Ed.q.5. 3 H.7.1z. 9 H.7.9. 6. per Huſſey. 13 H. 7- 4+ 
per Fineanrs 19 H. 8. Title Office. Brooks 58. Aftion. 

Burt it was Anſwered, and Reſolved , Thar the ſaid 
Grange was held of the King,as of the Honor, and not in 
Capite : And the Reaſon was, becauſe that Tenure of the 
__ Capitezis as much as to ſay, Tenure in groſs, or 
of the Perſon of the King, And it appears by antient Re» 
cords,that in Old Time, all Tenures in Groſs, or of the 
Perſ@1 of a Subje&, were called Tenurcs in Capite z as 
inClayſ, 9 H.3. memb;.28. and many other Records; bue 
of lare time, Dicitur de rege ſalummodo trrras tener! In 
Cajite : And therefore when it is ſaid, Tenendum de no= * 
bis in Capite ut de maneriono/ire de Eaſt Greenwich, ec. ' 
Inalmuch, as it is limitcd 10 hold of the King who is 
Chict, it cnay be vulgarly ſaid, That the Tenore is in 
Chief ; inaſmuch as ir is of the Kirg, as of a Mannor. 


Sccondly, It was Reſolved, That the abundant Words #6, 


ſhall be extenced in Conſtruion of the Law; and 
not the Words ſubſequent, which limit the Term in cer= 
taipty 2 And with this Reſolution agrees Mich, 17 and 
18 


rt E 1wick's Caſe. Lib.1s, 
38 £/iz. $44. Nota, Thats Tenure of any antiem Ho « 
mors ; 4 4 Rel igh, Atter't, 3nd Porgrelgare, by way of 
UL ige and A''94a 1c; 1a al. Ages, rak-n to have the of- 
&& ofa Tciuwre in Gapite, viz, To have all th: Lands 
an Guard, &:. Et vor valet ra 10 contra experimentum. 
Sce Meg. Chart. cap. 31, and 11 H. 7. in Kot. Parliam. 
not Printed 2: 20d x H &-c. 4. B1or, bb. 2. fol.87. 
go H. 8. Dyr8. 58. 29 R.:8, Brook, Tice Live, 
88. $7. $ Ed. 3, 5. 
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Mich, Auno 6, Jacobi Regis 5 Iu the |. 
Common-Plcas, 


3) 


wileow's Caſe. 


N Treſpaſs brought by Richard StaKon,againſt Thomns 
4: ( which b:gan in Eaſter Term, 6 Fac. ot, 

1845.) for breaking his Houſe and Clole at Feadit» 
toxin Com. Cambridge : ' And the New Affignm: oc was 
in an Acre of Paſture, The Defendart plezds, that the 
Place where,&c, was the Land and Freehold of Thmas 
Willowes, and Richard Willowes ; and that he, as Servant, 
&c. The Plaint ﬀ for Replication ſaith , Thar the 
Place where was parcel of the Mannor of Fendttet, and 
demiſable, &c, by Copy of Ceurt-Roll in Fee-fic- phe ; 
and that the Lords of the Mannor, granted the Tene= 
ments, in which &c, to John Stallion and his Heirs, whe 
fſurrendred them to the ſaid #illowes, ard #i5Powes, Loths 
of the ſaid Manner, to the uſe of the P'zinrift and his 
Heirs, who was admitted,&&c, The Defendant riJoyngy 
and ſaith; True it is, that the Ten ments in which &c., 
were parcel of the Mannor, apd dew {ble &ec, and the 
ſurrender and admittance ſuch proyte, &c, Bur the ſaid 
Bradye further ſaith, Tha: the Teiiements in which, G&c. 
at Richard Stallons Admiffiongwerczand yer are of the clear 


yearly 
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yearly value of 53s. 4d, and that within the Mannor 
there is ſuch a Cuito.,c, Yus' rat onhilis denuriorum 
Summa | galis monete Angliz , ſuper quam!'bet admiſſienem 
Eu sM'bet priſore text 1t. pry Dom wen wv Dominos Manerii 
pred. ſiv- p:r ſerſch. &c. ad altquas terras, &#c. ſecundum 
cor. Meer, illius debetur, & a tem ore quo ce. debitum 
fuit Dom. &c. temyore ejuſd m adniſſiot. pro fine & Ce 
quel ideny Da ninus vel Dami#i wel ſoneſchalls ſuns Cur. 
quſdem Minerii pro tempere exiſter. uſus furrit » wel ufs 
fur. per tot. tons pred. in Jn Cur. Mm r. illins pro 
aimiſſos: ejuſdem perſorc, [_u earund. perſonar, fic ſalka 
aſſilere & appuntuare. Anglice, Aﬀeſs and Appoint - eand, 
ratio: bil. ſumman d:nrior, exc, Et ſummun fic aſſeſſam 
peiſore admiſ[ex#c. ſolurrent ce eident Do 1. c 
further ſaich, Thac che Seward of the ſaid Minnor, at a 
Court holden the ficit o: O:Taber, Anne quarts Reis nuncs 
admicted che Plainciffs ro the Tenements, jn which &c. 
and afſeticd and ſer a reaſonable ſum of money, wit; F (. 
65. 8d. viz, Valerem coruntem tenementor;per 4ues anos 
& non ultra pro ſine pro pred. admiſſene &c. And, the ſaid 
Stewardzart the fame Court, gave notice to the Plaintiff, 
the ſaid ſum was co be paid, &c, And furcher ſaich, That 
the willowes and Willowes atcerwards,viz. » Novem. in the 
4h year aforeſaid, ac Fendittos aforeſaid, requeſted the 
ſaid Richard Srallon ro pay them the ſaid 5 1.6 5.8 d. which 
the ſaid Richird urterly refuſed, &&c, By which, the ſaid 
Richird forteired to re ſaid Thomas and R'ichy'd Fillowes 
all his Right,.Eſtare,&c, The: Plainciff ſurjo»ynech,and 
ſaith, that che ſiid ſumoig l, 65. $ d. &c. was not ra 
tionabilis finis, as the (aid The 145 Bradley above hath al- 
leadged,8&c, Upon which, the Defendant doth demur 
in Law, &c, And in this Caſe, theſe Points were Re- 
ſolved by Coke Chief Juſtice, walm:ſly, Farberton, D:niel, 
and Foſter, Juſtices, | | | 
x. Lfchc Finc had been reaſonable , yer the Lords 
" eughr co have ſer a certain rime and olace when the. ſame 
ſhould be paid, becauſe ic ſtands upon the poine of For- 


fc iture, 
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feirure,As if a man aſſures Lands to one and his Heirs,uP-= 
on condition to pay to the Bargainee and his Heirs 16 &. 
at ſuch a place ; or tha he and his heirs ſhall re-corer? 
'theregbecauſe no time is limiced, the Bargainer ought 0 

ive notice to the Bargainee , &c, when he will cendeE 
the money,and he cannot aender it when he pleaſerh: and 
with this agrees 19 Fl;z. Dyer 344 $o in the Caſe at 
the Barz the Copyholder is not bound tb carry his Fine 
alwayes with him, &c, - And though that the Rejoynder 
is, that che Plaintift refuſcd ro pay che Fine ; ſo he mighe 
well do, when che Requeſt is not lawful or r:aſonablcs 
And he tha is to pay a great Fine,as toe {, or more, ic 
is not reaſonable that he carry it alwz ys with him ; And 
the Copyholder was not bound to do it, becauſe the Fine 
was incertain and arbirrable; as was Reſolved in Hul- 
barts Caſe, in the 4th Part of my Reporrs,among the Co 
py -hold Caſes. 

». It was Reſolved, That though the Fine be un- 
cercain and arbicrable ; yer it ought to be ſecundum ar- 
bierium boni vi44 ;, and it ought to be reaſonable , becauſe 
Erteſſus in ve qualibet, jure reprobatur communi : for the 
Co nmon-Law forbids any cxceſlive Diſtreſs , as appeats 
41 £4. 3.26. And this doth appear to be the Common- 
Law ; for the Statute of Articuli ſuper Chartas extends 
onely for 2 grievous Diftreſs taken for the Kings Debr. 
Ste F. N.'B. 147. 4. and 27 Af]. Fi. 28 4ſ. 50. 11H. 
4- 2.*and $ H. 4.16. &c, And ſoif av exceflive Amete 
ciamenc be impoſed in any Cou t-Baron, or otter Coure 
not of Record,the Party ſhall have Moderata mi/ ericordia; 
And Magna Chayta is but an Afﬀirmance of the Common 
Law in this Poinr, See F.N, B,95, And the Common= 
Law gives an Afiz of Syvient Diſtreſs, ahd multiplica= 
tion of Diſtreſs found, - which is Exceſs, And with this 
agrees 27 Af. 50,5t. F. N. B, 178 b.-And if Tenanc 
in Dower, hath Tenants at Will, that are rich, and 
makess them poor,by exceſſive Tallages and Fines, this is 
waſt;,F,N.B,6c.b. 16 H.$. aft.t3s, and 16 H.7; 

L Viae 
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Vide alſo the Regiſter Judicial, fol. 25, B. Watt ly- 
Eth iz Exulonde Honr cum &f Hermanum, ee. Villeynes, 


Lyxorum quilibet tenet 1m mcſſuagium & way Virgat, 
terre in Villenagio in Ville pred, fc. By all which ic 


"appears, the Common-Lay forbids cxc. five oppreſting 


ot V.Ilains,&c, Sointhe Cyſe at Bar, though the Fine 
is uncertain,yet it ought 10 be reaſonable ; and (o ic 'ap- 
pears by the Cuſtome allcadged by the Defendant, Sce 
Hubbard"s Caſe before, in- the gth Part of my Reports, 
And when reaſonableneſs concerning a Fine is in queſti- 
on,thc ſame (hall be determined by the Court, in which 
the Aion depends, 21 H. 6. 36. 323 Ed.q 27. and 50 
as H. 8. 32. &c. . 

3. It was Reſolved, That the Fine inthe Caſe at the 
Bar was uartaſon.blc,being for rhe admitrance of a Co- 
py-holder in Fee. fimpley upon a Surrender made ; for 
chis is nor lik: a voluncary Granr,&c. for there Arbitris 
Denini v:5 eftimari debet. Bur when the Lord is compel» 
lable, ro admit him to whoſe uſe the Surrenderis z And 
when Ccſtuy que uſe is 3dmitred, be fall be in by him 
who made the Surrender,and the Lord is but an Inftru- 
men to preſenc the ſame. : 

4+ Ic was Refolved, That the Surjoinder is no more, 
than whac the Law faith 2 And for the Cauſes aforeſaid, 
Jadgnene was given for the Plaintiff. 

And Coke Chicf Juſtic: ſaid in this Caſe, Thar if the 
Court of Admiralty amerce the Defendant exccfively ar 
difcretion ( as ſeems by x9 H.6.7. ) the ſome hall 
net bind the Party z and be it exc: flive or nor, it ſhall 


' be determined in the Court, where the Aﬀien (hill be 
_ brought z Anda Wrir of Acccun 32ainſt a Bayliff or 


Guardian, Quod reddat i rationabilem comp. tum, &c, 
for che Law requires Reaſon, and ne «xcule oc excremi» 
y kn any thing, ' 


Mi chd 
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Mich. & Zac. Regis, in the Commion- Pleas : Porter 4, 
ani Rocheſter's Ciſe. 


This Term Lewis and Rocheſter, who dwele in Eſſex; in 
the Dioccls of Londew, were ſucd for ſubtraction of 
Tyrhes growing in K: in the ſaid County of Efſexy by 
Perter, in the Court of the Arches of the B. of Cante;= 
bury in London: And the Caſc was ; The Archtiſhop of * 
Canterbu;y hath a peculiar JuciſdiRion of 14 Pariſhes, 
called a Deany, exempr from the Authority 0; the Biſhop 
of [ ondenywh:-reof the Parith of $:, Mary d: Arcubys is the 
chiet : And the Court is Called the {rches, becauſe Ir is 
holden there, And a great Queſticn was moved, If in the 
ſaid Court of Arches ho!den in Londen, he might cire any 
dwelling in Eſſer, for ſubſtraQion of Tythes growing in 
Efex; or if he be prohibited by che Starure 23 H.8.cap.ye 
which afcer Debate at Bar by Councc! ; and alſo by Dr, 
Fetrard, Dr. Jamcs,and others, in open Court ; and laſtly, 
by all che Juſticcs of che Commen-Plcas: A Prohibition 
was granted to the Court of Arches, And, in this Caſe, 
divers Points were Reſolved by the Court, + 
2. Thar all Ads of Parliament, made by the Kin 
Lords, and Commons, in Parliameot, are parcel of 
Laws of Exglan1,and therefore ſha!l be expounded by the 
Judges of the Laws of England, and not by the Civilli- 
ans & Cannoniſt, although the As concern Ecclefiaſti- 
cal Juriſdition, And in 16 H, 7. the Biſhop of I ondon 
Cauſed one to be impriſoned, becauſe the Plainriff ſaidghe 
ought nor to pay his Tythes ro his Curate 2 And the im- 
priſoned Parcy brought his Aion ef falſe Impriſon= 
ment , againſt thoſe that arreſted him by the Biſhops ' 
Command ; and there the Matter is well argaed- wha , 
words arc within the Statue} and what words are not 2 2M. 

So upon the. ſame Stature ir was Reſolved in 5 Ed. | Br Co lb: 
Keyſar's Caſe,in the ck ar which ſe in my - 
5 


. i 
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of Preſidents : And ſo the $tatures of Articul' Cl vi && 
Prob'ibitionc r:;16 : De Circun ſp Alc agitiz, of 2 Ed.6. cop* 
13. &c. have awwaycs becn - xpounded by the Judges of 
the C0..mon-l av ,93 was 3C)idged in Food's CaſcyPaſch- 
29 Eli, $021 H 8 cap. 13, Sc 7 Elix, Dy'r 233. 
15 Eli3, Dyer 251 14Elx, | yr 312. 15 Flis, Dyr 
327 18 Els, Dye, 352 & 347, 23 Eli, Dycr 
377. 

2. Reſuly.d by Coke Chict Juſlice, #ab-;tox, Danich, 
and Foſter, Ju''ic:s, That the Archbiſhep of Canterbuiy 
1s 1Eii1ained by the 23 H. 8, cap. 9g. © c:tc ar y one our 
of his own Dioc«(s; tur Dive ſes dicitur diftinflio,crc.que 
diviſa vel diveſa <t ab Euilifia altirins Epiſcopctus & 
cenmmiſſa gubernatio is wins, ane is derivee a Di, that fig- 
mh. duvy wo; ot Elctiio, quia ſecparat dnas Jur [diftio- 
#es ; And b<caulc the Archbiſhop of Canterbury hath a 


_ Juiiſ{d Ron in Londen, tor this cauſe it is ficly | 


aid in the Tixle, Preamble, and Bocy of the AR thar 
when the A:chbiſhop ficting in his «x:tmpr Peculiar in 
Loudon, Cires one dwelling in, Fſſex, he cites bim out of 
the Biſhop of 1 ondons Dioceſs 3 © go, 04 of the Dioccelſs, 
And in the Clauſe, of the Penalty of 1014. iris ſaid,Our 
of rhe Dioceſs &c, where the Party dw. lleth ; which a+ 
grees with thc fipn fication of Dioceſs before : And the 
words ( far off ) were put in the Preamble, to ſhew the 
great mijchicf thar was betore che AQt3 asthe 33 H, 8 
cap 33. inthe Preamble, ir is difſetains with Lirength, 
And thc Bocy of the AR ſaith, ſuch Diſſcizor, the ſame 
ex:cnding, to all Difſcizors $ bur Difſe:zin with force, is 
the greateſt miſchicf, 4 3vc « Flix. Dyrr 2 19. Sor ef, 
2. Cap.5. adjudged 44 Ed 3.18. $ 21 H.8. c:p.rg, In 
all which, the C:ſc .» fix ger, than the Caſe at barre z 
there the word ( ſuch ) in the Budy of the ARgicterring 
to the Preambleg»hich is not in our Caſe, 
2. The Body of the AR is, N« Perſon (hall be hence- 
forth cited before ary Ordirary, &c. out of the Dioceſs, 
or peculiar Juriſdi&ion, where the Perſon ſhall be dwel- 
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lng ; and if ſo,then a fortiorighe Court of Arches which 
fics jn a Pceuliar,ſhall nor cire & hers out of another Dio* 
ceſs. And the words (out of th: Dioceſs) are mean of the 
—— or JuriſdiQion of the Ordinary where he dwel- 
cth, 

3- Obſerve, the Preamble of the- AR recires expreflys 
Thar the Subje&s were called by compulſotY Proccls to 
appear in the Arches, Audience, and othcr Courts of the 
Archbiſheprick of this Reatan : Sothar the Incention of 
the Aft was to reduce ths Archbiſhop to his proper Dio» 
ceſs, unleſs in ive Caſcs. 

x. For any Spiricual Offence or Cauſe committed, or 
omitted,contrary to Right and Duty by the Biſhop, &c, 
which word (omitted)proves,thcre ought to be a Defaule 
in the Ocdinary, 

2. Except it be in Caſe of Appeal, and other lawfull 
Cauſc,. where the Party ſhall fi d himſclf grigvcd by the 
Ordinary, after the matter there firſt begun, t:g0, it 
ought to be firſt begun before the Ocdinary, 

3. In caſe the Biſhop or Ordinary, &c, dare nor, of 
will not convent the Party to be ſucd bttore him, 

4. Ih caſe the B:fhop or Judge of the” plac*, within 
whoſe Juriſdiction, or before whom the Suit by this AR 
ſhould be begun and proſecu:ed, be party, direRly,ur in» 
direRly,*toche Matrer or Cauſe of the ſame $uir, 

5. In caſc any Biſhop, or ocher inferiour Judge under 
him,&c, make Requelt co the Archbiſhop, Biſhop, or 0+ 
ther inferiour Ordinary or Tudge z; and thar't» be done 
in Caſes oncly, where the Law Civil or Common doth 
afhrm,&c. 

r. Alſo there are two Proviſoes which explain it 2'fo, 
viz, Thar ic fhall be lawful for every Archbiſhop, ro 
cie any perſon inhabiting in any Biſhops Diocels in his 
Province for matter of Herefi: ; by which it appears,that 
for all Cauſcs nor excepted , he is prohibired by the 
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2. There is a ſaving for che Archbiſhop, calling any 
Perſon our of the Diocef; where he ſhall be dwelling, © 
the Probate of any Teſtament + which Proviſce ſhould be 


vain, if notwithſtanding that A& ſhould have concurrent ' 


ovince : Wherefore ic was concluded, That the Arch+ 

out of his Dioceſs, unleſs in the Caſes excepred, iz 
prohibired by the 2.3 H. 8. to cire any man out of any 0+ 
ther Diecefſe : which AR is but a Law declaratory of 
the ancient Canons,and a true Expofitionof them, And 
that appears by the Canon, Cap. , Komana in ſexto de Ap> 
pellationibus gh Cap. de competenti in ſexts. And the ſaid 
AR is ſo expounded, by all the Clergy of England, at a 
Convocacion at London, Ann x Jac, Rigs 1603. C1103 


Prov: with every Ordirlary throughout his whole 
r 
iſho 


4+ 

: And whereas it is ſaid in the Preamble of the Ag in 
the Arches, Audience ,and other High-Ceurts of this 
Realm : 'Itis to be known, that the Archbiſhop of this 
Realm, before char AR, had power Ieg:ntine trom the 
Popt ; By which they had Authority not oncly over all, 
bur concurrent, Authoricy with every @rdinary,K&c.not as 
Archbiſhop of Canterbury, &c. bur by his Power and Au- 
thority Legantine, Er tria ſunt genera Legatorum; I. Dui= 
dam de latere Dom.Pape mittuntur, '<c. 3 Dativi qui 
ſompliciter in I egations mittuntur & c. 3- Nati ſeu nativi, 
gui ſuarum Eceleſizrum pretexts legatione fingantur, et ſunt 
4- Archiepiſcopus Cant, Eboraccnſis, Remancnſss, et Piſani : 
Which Aurhoricy Legamine is now taken away and abo- 
liſhed ucrerly, fro (ed 

3- Ir was Reſolved, Tharwhen any Judges are, by 
At of Parliament,it they proceed againſt the AR, there 
a Prohibicion lyes, As againſtthe Steward and Mar- 
fhil ofthe Houſhold ; Dxodnon tentent placite de liberg 
tenementode debite, de Conventione, &rc. $2 Articult ſu- 


per Chartas, c ip, 3. Regiiter fol. 185. So againſt che 


Conſtable of Dover. ' So to Juſtices of Aſlize ; Duod in- 
qu4#rioze; que ſurt magni exaltigns 1% capianter in Par 


tric, 
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tris. So cethe Treaſurer and Barons of the Exch:quer® 
upon Art. ſuper Chart. 6. 4. $:at. Kutland. cep. uit. Yee 
F, N. B. 45:46,8&tc- 17 H. 6.54. vide 13 E1.3. Tule 
Prohibition. $0 again all Eccicfiaſtical Judge: upon 
> H. 5. 3. andtherewyh agrees 4 Ed. 4 37. and F. N. 
B. 43. &c. So the Caſe upon the Star, 3 Hy.c.rg, as 
appears by the Prefidenc, o 'Ed. 4. Keyſi 0x. Caſc, 1* Hy, 
17, Sce Paſton's Opinion, g H. 6. 3. $:c the 35 H. 6.6; 
when any things is probibitcd by « Staiuce, if the Party 
be convifted, he (hall be fined for the Contempt to the 
Law, And if evcry perſon ſhould be put to his Aftion 
upen the Seatute, ir would encreaſe Suit», aud a Prohibj- 
tion is che ſhorcer and eaficr' way. Andche Rule of the 
Cour was, Fiat probibitio Curia Cantuar., de Arcubus. 1n- 
ter partes pradiit. per Curicm, And Sherly z and Horic 
juo, Sergeant at Law, wereat Councel ut the Caſc, 


— — — 


Mich, 6 Jac. Reges. Edward's Caſe. 


The High-Commiſſioners , in Cauſes Ecci-fiafticaþ's 
bz: Qcd divers Engl ſb Articles, againſt Thomas Edwards 
of Eweter : As, 

1. That Mr, Job: Waltox, being trained up in Oxferd 
Univ-rficy, was there worthily admitred to ſeveral D:- 
grees of Schools, and deſcrvedly rook upon him. the De» y 
gree of Dr. of Phyfick, 

>. That he was a Reyerend and well-pratiſcd man in 
the Art of Phyfick. 

3. That you the ſaid Thamas Eiwards, are no Gra- 


—_—_— 


4- Thar yau knowing the Premifſer, notwirhſtanding 
you the ſaid Edwards, $c. of purpoſe to diſgrace the ſaid 
Dr. Walts4, &c.did, againſt the Rules of Chzriry,wt ice 
and ſond tothe ſaid Dr, 'alioz, a leud and uncharicable 
Leiter, t2xing him herein of want of Skill and Judge 
ment in his Profeſſion, &c. And ſefar you exceeded in 
L 4 your 


[0 


x52 Edward's Caſe. Lib.I 3. 
your ſaid uncivil. Letter ; that you cold him therein, in 
plain terms, He may be crowned for an Aſs, &c. 

5. And further codi\grace the ſaid Mr. Dr.Walton, in 
the (aid Univerſiry, did publiſh a Copy of the ſaid Lerter 
to Sir William Courtn'y, and others; and in your Letter 
was containcd Sipſclam lichenen mentegram ; Take char for 
your lohecitance, and tharik God you have a good Fa- 
ther. And did you her covertly imply thereby , thar 
the {aid Dr. #Yaltens Father ( late Biſhop of Exeter ) was 
ſubjc& to the French Pox and Leprofic, &c. 

6. That in another Letter you ſent r6 Dr. Maders, Dr. 


in Phyfick alſo, you named Drualten, 'and mace a Hoin 


in your Letter : Whether you mcanc not thereby , rhat 
they were both Cuckolds; or what other meaning you 
had. | 
+ 7. Youknowing Dr, #altev to be one of the High- 
\Commwiffion in the Dioceſs of Fxetcy ; and having ob- 
* ained a Sentence 2gainſt hjm in the Star-Chamber , for 
© ontriving and publiſhing a Libel,did rriumphigg]y ſays 
\ ou had gocren on the Hip a Commiſſioner tor Cauſes 
Acleftaſtical;Fec, which you did to diſgrace hip, and 
* tim the whole Commiſſion in thoſe Parts, 

8. Thar after the Lener Miffive ſent to you, you ſaid 
—_ Thar you cared not fer any thing this Courr 
ww o,for that you can remove this Matter at your plea» 

ure. 
Andrhis Term it was moevedto have a Prohibitics in 
this Caſc ; and che matter was well argued : And at haſt 
it was Reſolved by Coke Chief Juſtice, Warberton, Daniel, 


- and Foſtey, Juſtices ; Thar the («ſt fix Articles were meer- 


ly Temporal ; and, in truth, is, in the nature of an &Ri- 
en upon the Caſe, for Seandal of Dr. Walten in his Pro- 
fcfſion of Phyſick ; and therefore, for them a Prohibition 
doth lye ,for divers Cauſes, 


x. Becauſe che Perſons and Matters azs Tempo= 
zal, | 


2. Bccauſa 


- 
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2, Bccauſe it is for Defamation z which if anv ſuch" 
ſhall be for the lamc, ir ought 19 begit: before the Ordi- 
nary,becauſe it is not ſuch an enerm-ous Offence, which. 
is 10 be determined by the High- Cen.mifſioners.; nor 
doch Suir lye before rhem, for callirg the DeRor Cucks» 
old,as in the ſeventh Article; And *rwis ſaid,ihe Com» 
miſſioners oughc co incur the danger of Premunire. | 

2. Ic was Reſolved, That the. Eccleſiaſtical Judge 
cannot examine any man upon his Oath, upon the Inten= 
tion and Thought of his Heart 3 for cogttationis penam 
nems emoret :* fer the Proverb ſaith, Thought is fice. And 
therefore for the 6th and 9th, were Reſolved, as well for 
the Marter,asfor the Form,to be ſuch, to which the Dee 
fendant was not compelled to anſwer: . And that to the 
7:h,he mighc juſtific the ſame 3; becauſe ir appears upon 
his own ſhewing; that the Door was ſentenced in he 
Stay Chamber : Alſo,the Libel is meer Temporal ; and if 
ir were Spiricual, ſach a Defamarion is not examinable 
before the High-Commiſſoners, 


As to the laft Article, it appeareth now by the Judge» (1. 


went of this Court, that he might well juſlific the ſz, ;; 
Words : Aife, the Commiſſioners ſhall not bave any 
Conuzance of Scandal to themſelve:;they being Parties; 
and ſuch$candal puniſhable by the Common-Lawgas was 
reſolved in Hales Caſe in Dyer, and in my Book of Prefi» 
dents, Hales Indiftment,&c, 

The Biſhop of Wincheſter, being Vifirer of Wincheſtcr= 
School,and other his Collegues, Anzo 5 Car. cited the 
Uther of the ſaid School, by force of the ſaid Commiſſi» 
on, to appear before them, &c, for which they incurred 
the danger of Premurire : So did the Biſbop of Canterbu- 
yy,and his Collegnes,for cning one Humphry Frack, Mae 
fier of Arts,and School- Maſter of Scuennack School, &c. 
and proceeding, &c. 


hy. 


Hl. 
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Mich. 6 Jac, Regis, Taylor and Shoy'"s Caſc. 


Taylor informed upon the Stature, 5 Elix, cap. 4 Tus 
® Dow. K'g* quan pieſe, in the Exch:qu:y ; [har the 
he had uſcd the Art and Myitcry uf a Brewery 
&c. and averred ,.. That Shoyl che Defendant did nog 
exerciſe the Art or Myſtery of a Brewer, ar the time of 
makiog the Act, nor had been Apprentice gy years, Key 
The Defcodant demurred in Law,upon che Informa: 10ng 
and Judgment was given againſt him by che Barons. And 
now in thas Term, wpon a Wric of Erreur, che Matter 
was argued at Scrgeants Inne before the ewo Chict Juſti» 
ces ; And two matters were moved, 

1. One, That a Brewer is not within the ſaid Branch 
ofthe ſaid A& ; for the words are, Thar it (hall noc be 
lawful to any Pcrſons, o:her than ſuch as now uſe lawful 
ly avy Art, Myſtery,or Manual Ocrupation, 40 ſcr up or 
uſe any Art, Miftery, or Mannal Occupation, except he 
ſhall have been brought up therein 7 years ac leaſt as an 
Apprentice, . And *cwas ſa1d, That the Trade of 8 Brewer 
3s not any Art, M ftery, or Manual Occupation within 
the ſaid Branch, bccauſe ir js cafily and preſeacly lear» 
ned, and needs noc 7 years Apprenticefiup to learn the 
ſame, it being e\ery Country- Hluuſewifes Work ;: And 
the A&tof A. 8. is, Thata Brewer is nat a Handicraft 
Artificer, 

2. It was moved, Thar the ſaid Averment was not 
Tefficient ; for «x ought ro be as general,ag the Exception 
In rhe Srarute is, 0 

1, Tochefiſt,ic was Reſolved, That the Trade of a 
Brewer,wiz.To hold a Con:mon Brewhouſe, to fell Beer 
vr Ale to another , is an Art and Myſtery within the ſaid 
AR: for in the beginnirg of ity It is EnaQed, That no 
Perſon ſhall be rerained for leſs time than a whole year 
in any ihe Services,Grafrs,Myſtcries, or Arts of Cloath- 


; ns 
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ing, 8c. Bakers, Brewers, &c. Cocks &c, Upon which 
words in the ſaid Branch,the Information is grounded 2 
Alſo, becaufe every Houſewife brews for her privace uſe ; 
ſo alſo ſhe bakes and drefſah mear z yer none can hold a 
Common Bakehouſe, or Ceoks Shop, to [cl] ro others, 
unleſs he bath been an Apprencice,&e. And the AR 22, 
H. 8. c. 13. is explaingd, That a Brewer, Baker, Surge- 
ongand Scrivenery are not Handicrafts mentioned in cer- 
rain penal Laws z butthe ſame doth not prove, bur they 


are Arts or Myſteries, 
2, As to the ſecond, it was Reſolved, That the Inten. 


tion of the A& was, that nene ſhould take upon hem any 
Arr,burt he who hath Skill or knowledg ia the ſamezfar, 
Duod quiſque nerit in hoc ſe exeiceat And ſo the ficſt Judgy 
ment was afhrmed, 


Mich, 6 Jac. Regis. In th? Common-Pleasz Th: Coſe off 4 


Modus Decimand _ 


Sherly Sergeant moved to have a Prohibiriop, becauſe 
a Parſon ſucd ro have Tyrhes of Sylvs Cadua, under 20 
Y'ars growth in the Weild of Kent, where by the Cuſtom 
no Tyches were ever paid of any Wood : Andif ſuch a 
Cuſtom, in nox Decimendo , for all Lay-people withinthe 
ſaid Weild,were lawful or not, wasihe Queſtion, | And 
to have a Prehibiriongit was ſaid, That though one par» 
ticular man ſhall nox preſcribe 3x non Decimado ; yer ſuch 
a general Cuftom -wichin a great Coumrey might well 
be; asingz Ed.3.3z, Andthe 45 Ed. 3, Cuſtom? 15. 
where an Abbot purchaſed Tenements aficr the Statue 
&c, 2nd faith, That being Lord of the Town, 8c. there 
was a Cuſtem in the ſaid Town,rhat whey Tenant cefferh 
for , years,the Lord may enter, &c. And that his Te= 
nant ceffcd for 2 years,and he entred : And the Rule of 
the Courti:,Becauſe ic was an uſage only in that Town, 


he was Put tg anſwer, by which appears, that a Cuſtom 
Was 
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156 Caſeof Modus Decimandi. Lib, 3, 
was not good in a pzrticular Towty char perhaps mighr 
be good in a Countr:y,&. Sce4o 4ſſ. 21. & 27. 39 
Fd. 3. 2. S:tcalſog H626. b. 16 Ed, 2. Pirſcription 
$3. Dyer 363. 23 H.6. 14. 21 El. 4. 15, and 45 4þe 
8. DR. & Sud. /:þ. 2. cap. 55> A pan:cular Coumry 
nay preiccib: co pay ao Tych 5 tor Corn, &c, bur with 
this Caution, that th: Miniſter hath ſuffici.nt portion 
befides ro maiarain him, to celebrate Divine Scrvice, 
And fol. 1792, icis hold: n, That where Tyches have not 
been paid ut (}nd-t- vonds, under 20 years growth, that 
no Tyches ſhall þ: paid for the ſame And fol, 174. that 
ſuch a Cuftome of a whole Counrry,thar no Tythes of + 
Lordfhip ſhall be paid,is good : Burt the Court wonld 
ddviſe, Whether ſuch a Cuſtom of a Town or Country 
be good : But in anti:nt times, the Pariſhioners have 
given or procured to the Parſon,a Wood,or other Lands, 
&c, To oy to him and his Succ;flors, in ſatisfation 
of all Tyrhes of Wood in the ſame Pariſh, the Parſon ſq 
ſeized of the ſame, that withour queſtion is a good Ciſ- 
enarge of his Ty:bes ; and if he ſuc tor the ſam, a Pro» 
hibicionlyes, 
" Iwill cite an anticnr Ju{gment many years paſt, M'c. 
25 H. 3. Wilts, Rot, 5. brforethe K ng at ”e/im:inſter ; 
Sanſes Folyet brought an Artaine upon a Prohibition, 
againſt Thomas Paiſon of Swinden, becauſe he ſued him in 
the $piricual Court , for a Layfee of the ſail Samſon in 
Draycer, contrary to the Kings Prohibicion, &c, and the 
Parſon was condemned in 2& Marks, &c, which agrees 
wichche Rule and R:eaſonof th: Law, continued uno this 
diy ; For Prefidens in Ef,2. E1.2. H.z. and King John, 
and mere antient,are got to be now followed, unleſs the 
agree wich the Law and praGice.at this day ; Statutes 
aving changed ſome , and De uetude antiquared orhers, 
There are two Points adjudged by the ſaid Record. 
I That fſatisfaRion may be given in diſcharge of pay* 
ment of Tythes : And if the Succeſſor of rhe Pai ſon en- 
pÞy the thing given in ſatisfaRion of the Tythes, and yer 
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ſucth for Tyches in kird,he ſhall have a Prohibirlon, be* 
cauſc that be chargeth »13 Layfee with Tythes, which is 
diſcharged ofrhem: By which ir doth appear , that 
Tythes canner be diſcharged, and altogether taken away 
and extin®,” And herewith agrees the Regiſter, which 1s 
the moſt antient Law- Book, fol. 38. By which alſo ic 
appears, That T yihes may be diſcharged, and that he 
watrer of eiſcharge ought to be determined by the Com- 
mon= Law, and not inthe Spirnual Court, Alſo by the 
A ot Circunſjifle agatis, made 13 Ed. x. It is ſaic, $, 
Keftor petat terſus Parothiancs oblationes &+ decimas dibi- 
tas & conſuctcs ce, Wh.ch proves, there are Tythes in 
kind,1nd ether Tyibes due by Cuſtcm, as a Modes Decis 
manci.&c, Andyetitis Rilolved, 19 Ef.g. Juiiſdiflion 
28. ihe Oid:varce of Ciicunſptic agatis is not a 
Statute, ard that the Piclatcs wade the ſame 3 and 
yet thin the Prelates acknowledged , That there 
w-re Tythes due by Cuſicme , which jis a Medus 
Decimandi. By wh:«h it apy cars alſc, that Tythes, by 
Cuftow, way bc alicied tO another thirg, Sec 8 Ed. az 
14. F, N. B. 41.g. tide 3 Ed, q 17. 16 Ed. 3. Att 
nKILY 24. 40 Ed. 3. 3. 6b. trct. N. B, 152. Arc itihe 
Loid Ut a Manncr baih alwayes holden his Manner diſ- 
Charged of Tyih.s, ard ihe Parſin had before rime of 
memory civers Lapcs ;n the ſame Pariſh of the Giir of 
the Lord,of which the Paiſin is ſeiztd at chisth Fee ; in 
reſp of which, the Parſon, ror any of his Predeerflorss 
ever had received any Tythes of the ſaid Marnor 3 If 
the Parſon now ſuc for Tythes of the ſaid Manner, the 
Owncr of the Mannor ray ſhew that ſpecial Mater, &c. 


And the Proof, that the Lerd of the Margcr gave the, 


Laxds, that Tyrhes ſhculd rever be paid, at this Cay'is 
gooud Evidence, to piove the ſurmiiſe of the Prohibi= 
t:0n, 

19 Fe. 3. Tit, Jwriſcifion 28, lr is 26)udged, Thar 
Tile of Preicription (bz1l be nyc in the K rgs Cevrt 2 
And therefore « Means Decimandi, which accrucs by Cu- 

moſt 


Fs: 


/6: 
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Rom and Preſcription likewiſe, Ic rs Y H-4- cap. 6, 
that the Pope, by bis Bulls, diſcharged divers from pay- 
ment of Tyrhes, againſt which the A& was made, 314.8, 
£4Þ, 13. Policiions of Religious Perſons given ts the 
Kiog were diſcharged, of payment of Tyrhes in certain 

Caſcs, 32 H.8.cap. 7. provides all Tyches to be ſer as 

formerly: xcept ſuch as art diſcharged, So + Ed.6. c.13« 

by which appcars, once miey be diſcharged of Tychcs five 

ways, 

. TI. By the Lawof the Realmygvis, th: Cemmon-Laws 
as Tyrhes ſhall not be paid of Coales, Quarries, Bricks, 
Tyles,&c. F. N, B. 5$+ and Keg. $5 4+ nor of the afrer= 
Paſture of a Mcadow, 6%. mor ot Ratings, nor of Wood 
te make Palcs, or Mownds, or Hedges, &c. 

{> By the $cacures of che Reglmgas 31 HeB.13:45 Ed: 
3. &c. 


+. By Priviledge ; as thoſe of St. Johns of Jeruſalem in 
Eng/audgrt ac Ciſtertians, Temptors,&c. as appears 10 H. 7. 
277 Dyer. 

4. By Preſcription ; as by Modus Detimandiz annuall 
xecompence in ſatis/aRion as atoreiaid, ; 

5. By recall Compoſicion ; as appears by the Writ ci- 
red our of the R'giſtcy: By all which appears, That a 
man may bz dilcharged of payment of Tyrhes as afore- 
Taid. $5 as now it is apparent by the Law of Englards 
both Antient and Mod:-rn, that a Lay-man-ought tv pre - 
ſcribe in Meds Decima 1di.,& not iz nou Decimande ; and 
that, in eftc-', agrees with Thomas Aquinas, in his ſec@t + 
daſicurde, Queſt. 86. or, uitime. S:c Doft. & Stud. 
Tib. 2. cap. 55. fol. 164. That che Tenth Part is Ger 
due by cc Law of God, nor by the Law of Nawre , 
which he calls the Law of Reaſon ; And he ciccs Jobnt 
Gerſor, a D>@ot of Divinicy.in a Treatiſe which ne cal - 
leth, Regule morales, it. Solutio Decimmrum Sactrrdo't” 
bus eft de Fure Divine, quatenss inde ſuftrnte tay , ſed 

: quoaditan han wet illam afſig nave aut in alios reditus commu*- 
bare poſitivi Juris eff And be holdsgthat a Poruion is = 
Y 
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Lib.13, Cafe of Modus Decimandi, I 59 
by the Law of Nature,which is the Law of God : bur it 
percains ro the Law of Man to affign Hane vil illom pore 
tines. And faich further, That Tythes may br exchan- 
gcd imo Lands, Annuity,or Repr, &c, And alle, ihat In 
Italy, and other rhe Eaſt- Countrics,they pay roc Tythes , 
bur a certain Pertion, according-to the Cutom : And 
foraſmuch as rhe Tenth Part is now due, Ex Inftitxtione 
Ecel 1@, thar is, by their Canons} and it appears ty 25 
H 8. cop. 19. That all Canons, &c. made againlt the 
King*s Piercgative, &c, Arc void, and that Law was buc 
Declaratoryz for no Statute or Cuſtcme of theRealm 
can be abieyatced by any Canon, &c, andihat well ap= 
peareth by 16 H 7. fol. 19. ©þ.18. 


The ſecond Point, which agrees with the Law ar this {7. 


day,which was adj:dped in the ſaid Record, 25 H. 3. is, 
That the Limits and Bounds of Towns and Pariſh:s,thall 
be tryed by the Coramon- Lav', and not by the Spit iruall 
Court; And inthis the Law hath great Reaſon , for 
thereupon depends the Title of Inher i: ance of the Layfees 
whereof the Tyrhes were demanded; for Fines and R:co- 
veries are the common Afſurances of Lay-Inheritances z 
and if the Spiritual Court ſhould try the Bounds of 
Towns, if thcy derermine that my Land lyeth in ano« 
ther Town, than is contained in my Fine, Recovery, or 
orher Aﬀrarce, 1 am indanger to loſe my Inheri-ance ; 
and r\cewich agrees 39 Ed 3.19. 5 H.5.10) 32 Ed.gs 
Co ſultation, 3 E'.4.14. 19 H. 6.20, 50 £4.3.20, and 
many other Prefidens to this day, And Nore, There is a 
Rule in Law, that when the Right of Tythes ſhall .be 
rryed n the Spiritual* Court, and the Spiritual Court 
hath Jur iſdiRjon of rhe ſame,thar our Covrrs ſhall be ou« 
ſed of the JuriſdiRion, 35 H.6.47. 38 H.6.21. 2 Ed. 45 
I5. 22 Ediqery. 33 Ed. 3. 36. 148.7, 17. 13 H.. 
Jurif4. 19. and «hen not ouſted, 12 H, 2. _ Jwriſdifiis 


3-56. 42 Ed. 3.12. And the Cauſes why che Joris 
of ihe Common-Law would nor 


[8 


.* 
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Judges to try Modum Decimandiy being plerded in their 
Courrzis, becauſe char if ihe Recampence which is ro 'be 
given to the Parſon,in ſacistaRion of his Tyrhes,duth not 
amoiint to the-value of his Tyrkes in kindgthey would o= 
verthrow the ſame ; And tha appears by Lizweod, among 
the Conſtuucions, Simonis Mepham tit. d+ Decimis cap. 
Lueniam propter, fol.x39. b. verbo Conſu:tudines, And that 
is the cruc Reaſon,and theretore a Prohibition lyes ; and 
therewith agrees $ Ed. 4. 14. and the other Books afore» 
ſazd,and irftaice Pcefaents.S:c 7 Ed. Dyer 79. and if 
Els, Dyer 349. che Opinion vf all che Juſtices, 
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Mich, 6 7acobi Regis, In the Exchequer ; Baron 
and Boylc Caſc. 


” Inth: Caſs berween R:r02 and Boys,in Information up« 
on the Scat. 5 E1.6. cap. 14. of Ingroffcrs,atcer Verdict, 
it was found tor the Intermergcthat the Defendant had ine 
grofl.d Appics, againſt the ſaid AR, The Barons held 
clearly, that Apples were nor within the AR, and gave 
Judgaxcax againſt rhe Informer, upon the matter appa» 
renc to thim, (and caulcd the ſamieto be entred in che 
Margin of the Record, where che Judgment was given. 
Th: 1ntormer brought a Writ of Ecrour in the Exchequer 
Chamber z and the onely Queſtion was, Whether Ap- 
ples were wichin the ſaid At, The Lener of which is, 
viz, That whatſoever priſo4,09c. ſhall ingroſs,0r get into bus 
or ber hands,by buyiz:,@c. any Corn growing, 0 other Corn, 
#7 Grain, Butter,Cheeſe,*iſh,or o:ber dead V.Guall, cc. to 
Jell the ſame again , ſhall be accepted,&-c. an wal; wſul In- 
groſſcr. Andchough the Scar,2 Ed. 6.6. 15, numbrech 
Buchers, Brewers, Bakers,Cooks, Colter Mongers, and 
Fecuicerers, as ViRuallersz yer Apples are.net dead Vi- 
&uals wichin the 5 E4,6, there being no Pcoviſee for Co- 
ſRer-mongers and Fruiterers in the ſaid Act, as.there are 
for Buyers and Scllers of Cornzand ocher Yidtuals Alſo, 
very 
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Lib.13. In Chancery. 06k 
ever ſince the AR, they have bought Apples by Ingroſ® 
and ſold chem again; and yer no Information was ever, 
before this for the ſame being for Delicacy, more than 
necefſary Food, Bur the Star, 5 Ed. 6. is intended of 
things n:c:flary for ſuſtenance of man ,, where the 
Staruce of >» Edward the 6. 15. made. 
Conſpiracies, to enhance the Prices, was done by 
words,to exrend it re things, which are more of pleaſures 
than profic.Buc this, was nox reſolycd by the Juſtices, be- 
cauſe the Information was conceived uponahat Branch of 
the Srarute concernirg Ingrofſers, 


D — — 


Hill, 27 Eliz, in Chancery. 
. Hill, 27 Eliz, In C:ancery the Caſe was thus : Ninien 


| Menvil ic:2cd of certain Lands in Feeztook a Wie, 


levyed & Fine of the ſaid Lands wich Proclamations, and 
——_—_ was indited and pon of Oy 
dycd_: The Conuſces cony Land xo the Queeng 
who | 99 ſeized 2 - The "aw paſs after the Huſ« 
band's deatbythe Daughters and Heirs of the ſaid Nins« 
as,'n a Wrir of Ercour in the Kings -Bexch, reverſe the 
ſaid Atrainder M4. . 26 and 27 Eliz, andthereupon the 
Wife ſues to the Queen by Perition, containing all the 
ſpecial martcr ; Which Petition being inderſed by the 
QueengF ait droit aux Parties,&c, the ſame was ſent into 
Chancery,a» che manner is, 

And in this Caſc,divers ObjeRions were made againſt 

the Demandaar, | BE Fe. 
\ TI. Thar the Fine with Proclamations, fhould-barthe 
Wife of Dower, and the Actainder of. her Husband 
ſhould nor h:lp her ; for as long as that remained in 
forcegthe ſame was a Bar alſo of her Dower ; Bur admic. 
the Actainder of the Husband ſhall avail the Wiſe, the 
ſame being reverſcd by a Wric of Errour , and fon 
Judgment of Law,at if ic had never been, and again , 
M whis 


1g. 


70. 


+ other perſons, wy, who were not Parties tothe Fine , 
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which a man might plead there is ne fach R:cord,agrec» 
ing with tc Book 4, 4.7.11, andche Caſe in 4 H, 7. 10. 
$.is2 4, ſeiz:dof Land in Fee, was Artaint of H gh- 
- Freafonz | he King grants the Land to B, and aticr- 
werds A, committed Treſpaſs upon the Land ; and after 
by Pail, 4.way reftored, and the Arrainder veid: This 
hall be a: able and ample to. A. as if no Atrainder 
had been. Afterwards 8. brings Treſpaſs for the Treſ. 
paſs Meſne ; and it was adjudgd 16 H.7. f. 22. b, that 
the Aﬀtion of Trefpafs was nor maincainable, becauſe 
the Actainder was anaulted, «> initio. 
3+ It was obj: &cd, That the Wife could not have a 
PBctition, becaule chere was not any Office, by which her 
Title of Dower was tound, viz, her Marriage, her Huſ- 
bands Scizin and Dearh ; for it was ſaid, that though-he 
was marryed, yet if bcr Husband was nor (cized after 
the Age that he us Dowablc, (he ſhall not have Dower; 
And the Title of him that fucch by Pecicion, ought ro be 


, fund by Oficezas arpears by the Books,11 B.4. 53'4f. 


It go. Af. 28. 46 5d. gy, bre. 618. 9 H. 7. 24- 


t. Axto the firſt, it was Reſolved, That the Wife 

- Thould be cndowedyand that the Fin: with Prockamations 
mas nor a Bar ro her 2 and yer it was Ri folved, That whe 
AR4 H. 7. c. 24. ſhall barre a Woman of her Dower 
by fuch s Fine, if the Woman bring not ber Wrix of 
Dower within ve years atrer the Hus bands death, as was 
adjudged Hill. 4 H, 8. Rot. 344. in the Com non-Pleas, 
. and 5 Elix. Dycr 224-For by che AR, the Title of Fene- 
Coverc i ſaved by raking Aion in 5 years, after (he is 
uncovert, 8c. But it was Refolved, Thar the Wife was 
net 16 be aided by hat faving ; for in reſpeR of her Huſ- 
bands Arrainder, ſhe had not any Right of Dower at his 
deach.nor cculd ſuc for the ſame afrer his death + But ir 
was. Rcfolved, That the Wife was to be aided by another 
former ſaving in the ſame Aft, viz. And ſaving wo all 


ſuch 


f 
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Lib.13, 1» Chancery. _ 163 
ſuch Aion, Righr, 8c, as (hall firſt grow or cornt,0e 
to chem, afcer the Fine ibgrofſcd, and Ptoclathafions 
made, by force of any Gift in Tail , or other Cauſe of, 
Macter before the Fine leyyed; ſo char they rake rheig 
Adion, and purſue their Ticle, within 5 years after ſor 
Right cot: ro them, &c. And, inthis Caſe, the Aﬀion 
and _ of Dower accrewed ts the Mife, after the Rea 
verſal of che Accainderby reaſon of a Ticle of Record be« 
fore the Fine by reaſon of the $ceixin in Fee (had) and 
Marriage (made) before the Fine levyed,accerding ro the 
me;ning of the ſaid Act. - 


And as to the Point, of Relation,ir was Reſolved, Thar, 2l. 


ſomeri nes by conſtruQion of Law, a thing ſhall relareg 
ab initio, to ſome inter, and to ſome nor $ for relatio off 
fiffio Juris, ce do a thing which was and had cffence, to be 
adoulled, ab jgitis, berwixc the ſame Partics,to advance 2 
Rizhe, bur got to advance = Wrong,which the Law hace 
or ©6 defeat Collatergl ARs,which are lawfal, and chicf- 
ys if they concern Strangers 2 for true it is, as hah beech 

2id, that as ts the mean profics, ; che ſame ſhall have 
relation by coriſtruQion of Law, cill che time of the fiſt 


. Judgmerc given ; and that is to favour Juſtice, 4nd ad« 


vance his Right that, hath Wrong by «He Erroneous 
Judgmenc. But if a Stranger hath done a Treſpaſs oþ« 
0d che Land inthe mean rime, he who recovererh, afret 
the Reverſal, (hall have an A&ion of Treſpaſs againſt 
the Treſpaſfors : and if the» Defendane pleads, here is 
r6 ſuch Record,the Plaiarifft (hall ſhew the Special Mate 
ter, and maintain his Aion, And for the better ap» 
prehending che Law on chis Point, ir is to know, Thar 
when any man recovers any Poffeſſian . or Seizin of 
Land, in any Aion, by Ecroneotts Judgtnent,and afrer« 
wards the Judgmenc is-reverſed, as is ſaid before; and 
thereupon th: Plaimift, in che Writ of Errouryfhall have 
a Wric of Reſticurion,and thar Wric recizes the firſt re-, 
covery z and the Reverſal of ic in the Wric of Erroutgis, 
That the Plaintiff in che Weir of Errour, ball be bells. 
M 2 
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164 In Chancery, Lib. 13. 
red to his Poflcffion and Seizin, we cum exitibus there- 
of, trem ch: cimc of the Juagmem, 8c, Tibi precipimus 

od eadem A. ad plenariam ſeizinam tencmentor. p. &d. Oc 
reſtitua facias,&+ per Sacrament um p:oborwnye? c. dilig nter 
inquires ad quiatum cxitus & proficua tenem.ntsr.ilor.cy cc 
« tempore falſe Judicii ec. uſque ad Off. Sanft. Mich. auns 
&c,que die Fu ictum illud &. revecat. fuit fc etgquilie 
ter hoc preccpt. &c. in Oft.b, ec. By which it appears, 
that the Plzior:f, in tic Writ of Errour, ſhall have Ke- 
tizucion aga.nſt him who recov. reth, of all the mcan 
Profics,witrout any regard by chem taken + forthe Plain» 
tif,m the Writ of Eriour, cannot have Reniedy againſt 
a S ranger : and therctore the words of the ſaid Writ 
ceu.mend the Sheriff to inquire of the Ifſues and P rofics 
generally &c. And theieture the Plaipe ff, in the Writ 
of Ecrourgatcer the Reverlal, (hail Bive avy Agien of 
Treſpaſs for a Treſpaſs mean ; anf therewich agreeth 
Brian Chict J.&-ce, 4 H 3-13. a. $:c Butler and Baker's 
Caſc, in rhe third Part oi my R<ports,good matter Con- 
cerning Relations ; So as it was R.ſo.y d in the Caſe 
at Bar, though co ſome intent the Reverſal hath relati- 


on xz yet to bar the Wife of her Dower by fi&.en of * 


Lamyby the F oc with Proclamations, and fivs ycars paſt 
after the H13bands death ; when, 1n truib, fh* had not 
cau'e of Aion, nor avy Ticle, ſo long as the Attainder 
Rod in force, (hould be io do a Wrong by a hRion in 
Law,and to bar the Wife, who was a meer ſtranger, and 
could havc no Relict, till the Arcainder was rever- 
ſed. 

As to the other Obje&ion, Thar the Demandant on 
the Pctition, ought: to have an Office found for h.r, It 
was Keſ-lved, That i: n:eded not in this Caſe, becauſe the 
Tile of Dower,ftood wth the Hucens Ti-lezard affirm 
edic. Alſo, in chis Caſe,the Hucen was not inticled by 
any Office, that che Wire ſhould be driven to traverſe 
it, 4-7 :hen; ſh: ought to have had an Office 2 Bur in caſe 
ef Dower, though that Officg had been tound for the 

, «Qucens 
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Huecen, which doth nor diſafficm the Ticle of Dower, in 


ſuch Caſe che Wife ſhall bave her Pcrition withour Of= 
ſice, ' See $..glers Cale, in:he Fourth Part of my Re» 


, 
go? che Caſe pur on the other (ide, was utterly denied 
by che Court ; for it was Reſolved, That if a man ſeized: 
of Lands in Feeqtake a Wife of cight years of Age, and 
alien his Lands; and atter the Wife attains ro the Age 
of nine years,and atterwards the Husband dyeth,that the 
thall be endowed 3 becauſe the Title of Dower being 
not eonfummare t11l rhe death ot che Husband, and there 
being Marriage, Scizin in Fer, age of 9 years, and the 
Husband« death,tor that cauſe ſhe ſhall be endowed; ic 
being ſufficient, thar the Marriage,Se:zin, and Age hap» 
p*<n during the Coverture, So if a man ſcized of Lands 
in Fee take a Wifh®and after ſhe elopes from her Huf- 
band, now ſhe is barrable of her Dower , if during the 
elop:menrt, the Husband alien; and after the Wife is re- 
cn Giled ſh: is Dowable 2 So if a man hath Ifſue by his 
Wite,and the Iflue dycth, and af.erwards Land diſcends 
tothe Wire, or ſh: purchaſcLands in Fec,and dyes with- 
out other Iffuezthe Husband ('or the Ifſuc which he had 
before the Diſcenc or Purchaſe ) ſhall be Tenant by the 
Courtefic, Bur if a wan taketh an Alien ro Wife, and 
afcerwards he ali:ns his Lands,and after that ſhe js made 
a Denizen, ſhe ſhall not be endowed ; for ſhe was not by 
her Birth capable of Dower, but by her Denizacien ir 
began, Burt in the other Caſe, there wasonely a T<ow 
porary Bar, uncill ſuch Age or R-concilement z which 
being accompliſhr, the Temporary Bar ceaſerh, 
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Trin, 44 Eliz, In the Kings-Bench ; Sprat and 2 3, 


Heale's Caſe. 


John Sprat Libelled in the Spiritual Ceurt againſt Wal- 
tcr Heal, for SubſtraQion of Tyrhes ; xhe Delendanc b 
_e GE Ms dt 
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768 + Sprat an H 
the Spiritual Courtzthar he had divided the Tyth:s from 
# the Nine Parts, Andthen the Plaintiff wade Addition 
ro the Libel (in nature of a Replication) wiz, That the 
Defendant divided the Tythes from the Nine = qued 
red. the Plaintiff zor fatctur ſed prorſus diffitetuy : yer 
—_ afrer this prerended divifion, in fraudem legiss bs 
moor and carryed away the ſame Tythes , and converted 
them to his own uſe ; and thereupsn the Plaintiff ob- 
Exined Sentence in the Spiritual Court, and to recover 
wherxeble value, according to the $-atute 2 Ed.6.cap.13- 
And thereupon Heale made a Surmiſe, that he had divi- 
ded his Tyiher, and rKar the Plaint'f ought ro ſue inthe 
Spiricual Court for the double valuc,and atihe Commen- 
Law for the treble value. 
| it was Reſolved by the whole Court, That the 
id Diviſion mentioned in the Libel, was not any Di- 
viſien within the ſaid Star, 2 Ed 6. cap. 13 for that AR 
Pre vides, That all the King's Subje &s bene forth, ſhall 
eruly and juſtly without Fraud, divide, ſer our, yield 
and pay all manner of other Predial Tyrhes in their pr 0- 
per Land : So as when he divides them to carry them a- 
way, he divides them not juſily withont Fraud 5 and 
therefore the ſame is our of the Stature: Ardvtere 
the words of the Sctarure are, divide, ſit out, &c, their 
Predial Tyrhes,&:c, And if avy perſon carry away his 
Corn and Hay, 'and 6. her Predigl Tyrhes, &c. Ard io 
make an evaſion our of theſe words, this Invention was 
deviſed ; The Owner of the Corn, by Covin ſold his 
Coro, before ſeverance,'o another, who as Servant to the 
Vendee reaped ir,and carryed it away without any Stve- 
Fance,pr erendirg char neicher rhe Vendo , becauſe he d d 
nor carry them away; nor the Vendee, becauſe he had 
ao property in thera, ſhould be withip that S:aruce ; Bur 
It was Reſolved, That the Vendor ſhould be charged in 
thar Caſe with the Penalry of the Srarure, for he _ 
-eth them away, and hi+ Fraud and Covio thall nat help 
him. Zee £ F1.3, 299, 9 H.6.41- 33H, 6. Fo Bur ic 
.. was 
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was Reſclved, Thar the Plaintif could not fac In the 
Spiri wal Cour: for the treble yalue, bur for the double 


valuc he might, 
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Hill. 6 Fac. Regis, In the Common-Pleas, Neal 
| and Kowſ:s Caſe, * 


Ata Nif Prixs in London, before my Self this Terms 
the Caſe was this: Edward Neal inforn ed upon the Scar, 
21H8,c 5. Wh ch Plca began Mich. 6 Fac. Rot. 1031s 
apainſt Zames Rowſe,Comanfſary and Official withun the 
Archdeaconry ot Huxtingtex, in the Dioceſs of I zacow ; 
ard having Probate of Wills, &c. in the fame Archdea- 
conry 3 Andthat Nicholas N'al, in the gd year efthe 
Reign of the ſaid King 7-mes, made his Teſtament in 
Writ.ng,and mad: the Plaintiff his Executor, and dyed 
pefſefied of Goods and/Chartels, ro the value of xxe 
The D. $ 1dant, then Comm: Aary and Official, &c. the 
23 Fib. 16cs. atihe Pariſhot St. My Bav; Teſtament. 
pred. proba it & c.. ac per manus5cuuſdam Thome Nicke, 
tune Miniftci ipf6us Jacobi Rowle &c. 14 5. 10 d. pro 
pr0b tiene rc. Tiſtament. pred. de eodem Edwardoggfe. 
qui tam e&c. Colore Officii ſui pred. ad twice ot ibid, extor- 
tive vecepit et babuit contra formam Statuti + Witch this, 
that the ſaid Edword qui tamyerc. will adde, That the 
Wricing of the ſaid Teitamc: ty1ccording to the Rare of 
a peny tor every ten Lines , every Line containing in 
length ten Inches, nox attingebat, ro the Sum of 13 5.4 d- 
accoiding te the form of the Sta:ure aforeſaid, &&c, The 
D:fendanc pleaded nihil debet ; and at the Nifs Prius, the 
Evidence of two Wirnefſes was, Thar the Plaintiff cau- 
ſed the ſaid Teſtament, which was in Paptr, to be en- 
groffed in Parchment ; and the Plaintiff off-red both re 
the ſaid Rowſe to be praved ; who anſw:1'd it hould, if 
his Fees fill be paid him : And the Plalaciff asking 
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him, What were his Fees > and he wrote them in a 
Paper, which amounced to 14 5, and 10 &, Whereupon 
the Plainciff laid upon the Tablz 20 5. and defired him for « 
rotake what was duc to him, ( all this being in the Offi- I 
giats boyſe ) but he would take nothing there, but ap- Pro 
pointed che Plaintiff ro come into Court, where he &c. 
would receive his Fees : And accordingly the Plainciff Cal 
——_— Court, and praying to have the ſ:jd Will 2 
proved; the Defendaar required the ſaid Nicks to take Pol 
ef him for the- Probation, lafinuation, Regiſtring, and Tr: 
, Scaling, 24 5. 10 d, and thereupon purthe $:al of the bar 
Offic: ro the ſanic Parchment, that the Plaintiff brought 1 
hioy&c, | Vai 
25 And ic was obje&ted z That this Caſe was our of the mu 
* Statute ; for thereby, as to this purpoſe, ir is provided', nif 
viz And where the Goods of the Teſtator, &c. amount 4- wh 
bove the walye of 40 |; that th:n the Biſkop,nor O/dina:y, nor be 
any of bis or their Regiſters, Scribes, P/ayſors, &-c. 07 any af; 
other their Miniſters, for the Probation, Inſinuation, and Ap- Ir, 
probation of any Teſtament, &+c. for the Regiſiy:ng, Sealing , ear 
writing, &c. any Inventorics, Acquittanc's, Fines, Or 41y thi 
thing couerning the ſame Probite of Teſtam:nts, & Cc. ſhall 
take, &c. but onely four ſhillings, aid 80: chouc. Nh x.of, chi 
Fc. 


Co hi 
And the Defendants Councel objeficd, That the De= 'at 
fendant did not take the 145. 10 d. &c, For no Pro- Q 
bare was wricten upon the Teſlament ir ſelf, nor ary Seal ſt 
put ro it,bur the Teſtament was ingref{.d in Parchmeat, o! 
And the Prebare and Scal putts the Tranſcrip:, and not ic 


the Teſtament, and ſo our of the Srarure » The Sratute 
exrends onely when: the Probate and S-al is put ro the 
Teftam:nr it ſelf, &c, Bur 1 conceived, hat the ſaid ra- 
king the 145. 169d. in th: Caſe at Bar, wasclearly a» 
gainſt che Statute ; for the AR is in the N:gative ; And 
if the Exccutor requires the Teſtament ro-bt ingrofſed in y 
Parchmcnt,he ought to agree with-him, that be requires l 
; C2 


as _ Lund b — | 
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ro do it,as he may, Bur the Ordinazy, Official, &c. 
ought nor ro exaR any Fee for the ſame , as cue to him, 
for divers cauſes, 

1. Becauſe the words of the AR are exprefſed for the 
Probarion,G&c. and for the Regiſtring, Scaling, Writing, 
= Which word (#Titing) cxicnds expreſly to this 
Cale, 

2. The words are, ( or avy thing concerning the ſame 
Probate ) and when the Seal and Probaie is pur to the 
Tranſcriptzthe ſame(wichour queſtion concerns the Pro 
bare, 

3. Such a Conſtruction would make the AR idle and 
vain ; for if the Ordinary, Official, &c. mg'r: rake as 
much as he pleaſeth, for the Ingr« fly done by his Mie 
niſters,as a due tohim , all the purview of the Srarurey 
whicn is pznned ſo pay concerning perlons, ſhould 
be all in vaingby thac evaſion of Tranſcribirg it, as well 
againſt the expreſs Leiter of the AR, as the intention of 
it, Andthe A& ought to be expounded, to ſuppreſs Ex- 
eartion, which is a great a'fli&ion and impoveriſhing of 
the SubjeRs. | 

4. As this Caſc is, he annexes the Probace and Stalgo 
the' Tranſcript ingrof, d, which che Plaintiff broughr 
him z ſoasthe Caſe at Bar was with queſtion : And 
'afterwards the Jury found for the Plaintiff, And of ſuch 
Opinion was 1almeſly, Warberto1, Dan'el, and Foſt-r, Ju- 
ſtices,the next Term in all chings : Bur upon Excepri- 
on, in Arreſt of Jacgmen', for nor purſuing of the A, 

'n the Informacion, Judgment is not yer given, &c, 


- 
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In this Term, a Queſtien was moved to the Court, 
which was this : If Tenant in Burgage ſhould pay aid 
to the King, te make his cldeſt Son Knight, And che 
Point 


26. 
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Point refts wpen this ; If Tenure in Burgage, be a Te" 
Dre in Socage ; for by the antieme Comnon»Law every 
Tenant in Koights Scrvicezand in Socage, was to give to 
his Lord a reaſonable Aye, ro make his eldeſt Seq 2 
Knight,and co marry his cldaft Daughter ; and that was 
Uneercain at Common- Liw, and alfo jnerrtain when che 
ſame ſhould be paid. And this appears by Glanvil, lib.y. 
64 8./0.99. who wrote in the time of Hewy the leconc, 
Wihil autem certum ſtatutur As de hujus medi auxil:is 
dandi; vel exigendis, &e. And in the beginnirg of the 
Chapter it is called 1 atio42bile anxilium, becauſe then ir 
was not ctr ging bur to be modergied by Realen, in re- 
ſpc& of Circumſtances ; The like appears by the Pre 

amblc of the Scacure, #t,r, 3 Ed. x.cap. 35. The faid 

AR pur thoſe incertaintics to a certa.nty. 

x. That for « whole Knights Fee there be taken buc 
$09 5. and of 201, Lands holden in Socage 20 5. and «f 
more, more; andof leſs, leſs ; whereby ue Ayd ir (elf 
became certain. 

®. That none might levy ſuch Aydgto make his Son a 
Knight, untill his Age of 15 yearsz norco warry his 
Dauzhrer, ti) her Age of 7 years: And Fleta, who 
wrote afrcr thay AR, calls them ratio 1abilia auxilia, Kc, 
And by the $-af. 25 E1. x; where ic is provided, That 


lo Taxcs ſhall be raken , bur commin con'ent . of the 


Realmythere is an Excrprion of the Antient Ayds ; which 
130 be incended of theſe Ayds : Bur nowithſtanding 
the faid AR of Weſt. r, ic was doubred, ifthe King were 
bound by ir,b2ing not exprefly named 3 And therefore 
Ed. 3.inthe 20 year of his Rrign, teck an Ayd of 45 5. 
of cvery Knights Fee, ro make the Black Prince Knight, 
and then nothing of Lands holden in Socage : and to 
take away all queſtion eonc*rning the ſarpe, it was con- 
Grmed by Parltamenr, and after 35 Ed. oh. It. It is 
EnaRed, That reaſonable Ayd,to wnke-the Kings eldeſt 
Son Knight, 2nd to marry his eldeſt Daughter, _- . 
evye 


levyed aſter the form of rhe Star, made thexegf :. and nor 
in cther manner, Now Ititletsr, lib. 2. cafe vl. v6. b. 
Burgage Tenure is, where an antient Borough 1s, whcree 
of the King is Lord 3 and thoſe who have Tenemencs 
within'the Borough,hold of the King, That every Tenant, 
for hi Tenement, ought to pay te the King a certain 
Rent, And ſuch Tenuregis bur Tenure in Socage ; and 
all Soeage Land is contributary to Ayd ; and therefore & 
Tenant in Burgage ſhall be comributary to Ayd. 

Ir appearerh in the Rrgaſfer, fol. x, 2. ina Wiit of 
Right, Lands held in Knights Service, are ſaid, ,Ques 
(lomat tencre per ſeyvitium waius Feed militis. And $ocage 
Lands, Duas clamat ' librrum ſervitium uains Cumini, 
&c. So F. N, B. 82. Raionabile auxilium de militibus 
& liberis tenentibus 5 where Militibus d-ſtingu ſheth 
Knights Service from Socage,which is called libtris tenete 
tibus, Bur it appears by the Books of Avowyy 26. and 
10H. 6, So Antiext Demeſne 1x, It was Reſolved by 
all the Juſtices in the Exchequry Chamber , That ne 
Tenure ſhall pay for a reaſonable Ayd, but Tenure by 
Kn'ghts Sci vice,and by Socage 5 bur not by Grand Ser 
geanty,nor no other, And 13 H.4.34., agrees te the Caſe 
0 Grand S rg-anty. And] conceive, that Patit-Sergeanty 
thall alſo pay Ayd : for Littleton, ths .36.layer, 
That ſuch a Tenure is bur Socaze in «Rect ; chough 
Fitxh. N. B, $3.4. avouch the contrary, [4 H. 4. 34. 
And 1 corce;:ve, That he who holds a Renr of the King by 
Knights Serv:cegor in Socage,ſhall pay Ayd, 3ccording to 
the words in #eſt.x, cep.z5. And though it was ſa'd, 
that a Tenure in $ocages ig ſervitium Sores 23 Littletor 
ſaith ; and the ſame carnor be applyed ro Houſcs: To 
that ic was anſwered z That the Land vpon which the 
Houſes are tuilf,or if the Houſe fall down, may be made 
arable and plowed, See Huntington, Pg'ydor Virgil ; and 
Helinſbcads Chron, fol.35. 15 H. 4. Ayd was levyed by 


H. 1, 7. © marry Mawd his eldeſt Daughter to the 
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Emperour, wit. 31. of every Hidc of Land. &c, Sce alſo, 
The Gr nd C uſtomiy of Normandy, cap. 35, there is a 
Chapter of .yde>s, Sce allo the Stat, made 19 H. 7. 
wh.c1 begmnerh thus ; Items Prefati Communcs in Pare 
lizmento pred. exiſtcat. ex aſſenſu, cc. core fſerunt prefat. 
Regs qur14. pecu ve ſumnam, 18 le:o drorum rationabilium 
euril's; ſux Majeſt it. de jure debit. ec. See Rot.z9 H. 
3, Ey parte Reman. Dow, To ſur, it ſcemino, in 4'xilio 
nobi: conceſs. ad primogenitam filiam no*ram maritand. And 
H. 3. had an Ayd zranted by Parhament, Ad [{ab:Uam 
fororem ſuam Impcratori, Bur that was of Bencvo- 
lzacec, 

Rot. 42 H. 3. bid. 6. Monſtrat. R. Johanre: [: Fran« 
cois Brod Scaccarto quod tun Dom. R'x no caperet niſt 
z© 5. de rateg»o Feodo Mil. de auxilie cc. Ib:d.in Regnp 
2 Ed.1, Rocl.3. de aurilio ad Militiam ; Which is meauc 
of Knivicf of che Kings $9n, Note, It one with n Age, 
be in Ward of the K ng, he ſhall nor be contraburary to 
Ayd ; bur his Tenants that hold of him ſhall, as appcai.s 
by thar R: cord. 

Ibi4. 30 Ed.x. Ibid. T. R. 34 E. r. Ibid. Hill 4H 4. 
Rot. x9. de vationab:l: auxilio de Will. Dam. Kos, Th: hike 
Ad. Rot. x H.4. Rot. $ 3.Lincoln & Ro'. 34. Lincoln, & Kot, 
35. Lincoln,& Ty. R. 5 H.4. Rot. 2.K1:c. & Kot. 3. Kan. 
& Kot.g.Kanc, Scc ib:4. R.z1 Ed. 3. Ret.Cantabde auxi- 
lie ad filium R'g's primogrnitum ſacirn, per Epiſcopum E- 
Elienſ. Sccaiſr, bd. 20 Fd.z. Ro'.13 & 14. dean 
iligndo ad rimogenitum filtum R gis Mili. m fatiend, By all 
which b-forc ciccd,ic avpeareth, thac Tenure in Buryage 
3s ſubj:I co the paymznc of Ayd, 


Bill, s Jacob. Regis, Probib'tions. 


Upon Aſhwedreſdey in Feb, 1606, A great Complaint 
wa: mede by the Preſident of Terkato the King, That the 
| Judges 
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Judges of che Commen-Law, had, in Centerupt of the 
Ci-gs Command laſt Term, granted 5o or 60 Prohibi= 
tions our of the Common- Pleaszto the Prefident ang Coun 
ccl of To. k,afrer the 6:h of Febyuay, and named 3 in par= 
ticular. 1. Berween Bull and Thawptes, 3. Another 
terwcen Snell and Hx.t. 3. And anciher, in an Intor- 
mation of a Riotous Reſcue by Eugliſh Bill,by the Attor= 
ney-General,again!t Chriftojhcy Dickenſorzonc of the She= 
ritts of York, and others, in reſcuing one # illiam Vatſong 
our of che Cuſtody of the Deputy ot one of the Putſey- 
vans of the ſaid Councel,who had Arreſted the ſaid 1 at= 
ſos, by force of a Commiſſion of Rebellion, by the ſaid 
Prefident and Councel awarded 2 Which P7ohib:tiong 
upon the Infor mation,was (as was [3id) denyed, upon & 
Motion in the Kjngs-Bznch the 12ſt Teru: ; bur granted by 
us. And the King ſent for mie, to anſwer the Complain; 
and I onely, all the reſt of the Juſtices b:ing abſent, 
waited upon the Kingy. who, in the preſence ef E:errons 
Lord Chancellor, and others of the Privy- Councel, re- 
hearſcd ro m: the Complaint aforeſaid, And I percei» 
ved well, ghat the King had thereupon conceived great 
diſpleaſure againſt che Judges of the Common-?1-a:, bur 
chicfly againlt Me : To which (1 hivirg the Copy of 
the Complaint ſent me by the Lord Treaſurer ) an» 
ſwered in this manner ; That 1 had made ſearch inthe 
Office of Prothonataries of the Common-Pleas; and as t@ 
the Caſes berween B:Þ and Thawpts,and Sne!! and Huets 
no Tuch could be found ; buc I would nor rake advantage 
of a Miſpriſal : And the crutch was,tho 6. of February 
the Coure of Common-Pleas had granted « Prob.b;tion © 
the Pre(ident and Councei of Te. ky berween Lock Plain= 
tiff, and Bell and others Defendan'sz and that was a Re- 
plevin in Engliſh was granted by the ſaid Prefidext and 
Councel,which I affirmed was uncrly agair!! Law 3 for 
at Common- Law no Repleyin ought ro be med: , but by 
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of Marlbriige, cap. 2 1. and Feſt.r. trp. 17. aurhorite che 
Sh-rift co mike a R-plevin. $0 29 Ed.z. 23. 8 Elit, 
Dye; 2 45. And the King by his LaftruRtions neither had 
made ch- Pr-fidenc and Councel Sh:riffs, nor could 
grant chem Power to make a Replcvin againſt Lawzwhich 
the Lord Chanc.ilor afficmcd for very good Law; and 
ic may w:ll b:, we have granted others in the 1k: Caſe, 
Anochicr Proinbition, I confeſs, we have granced berween 
Sr B:th'l K4iebt, now Sheriff of che Conncy of Tork, as 
Ex.cuc-r to on: Steph:nſoz, who made him and aworher 
his Exccutors, and preferred an 8n;liſh Bill againſt 
Chambers,and others, In nature of an ARion of the Caſe, 
Won 2 Trover and Converſion of Goods and Chatrels in 
the Teſtacors Life, to the yalue of rooc /, And becauſe 
the ocher Ex:Ccutor would not joyn with him, he had no 
remedy at Common-Law ; but was forced te pray reme- 
dy there in Equiry, And I ſay, the Prefidenc and Coun- 
cel have not any Authority co proceed in that Caſe, for 
divers cau'es. 
x. Becauſc there is an expreſs Limitation im cheie 
Commiſſion,thar thty (hill nor hold Plea berween Par- 
ry and Pariy,&c. unleſs vorh or one of the Parties, tants 
> aq po auati, char they cannot ſac at Coaman- 
Law; and in that Cafe the Plaintiff was a Knight, $he- 
riff, and man of great quality. Ws 
2. Becauſe by that Suir the King was deceived of his 
.ne,which was 206 {. becauſe che Damages amourged 
ro 4000 [, And that was one of the Cauſcy,that che She- 
riff b-gan his Sui: there,and not ar Common-Liw, Ane- 
ther Cauſe was; that rheir Beeyees which they rake upon 
themgarc final and uncontroulable, cicher by Ertour, or 
any other R-medy ; which is not ſo in the Kings Courts, 
where chere are fiv* Judges 2 for they can deny Juſtice 
to none who hath Righe ; nor giv? zany Judgntent, buc 
what is controul1be by Erreur, &c, And ifwe ſhall 
nor grant Prohib:tions, in Caſcs where they hold = 
wich- 
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without Anthority, then the Subj. &s ſhall be wrong- 
fully opprefſed without Law, and we denyed to do then 
Juſtice, And their Ignorance in the Law 'appeared, by 
allowing thar Suir, 444, That the one Executor had nv 
Remedy at Common Law, becauſe the other would not 
joyn in Suir with him ; whereas every one Learned in 
the Law knows, that Summons and Severance lyerb an 
any Suit brought as Exccutors, And this was alſo affirm- 
ed by the Lord Chancellor, 

Anether Prohibition, 1 confeſs, we granted berween the 32 , 
L.#bartonz who by Engliſh Bill, betore the Councel, 
fucd Bank $, Buttermere, and others, for filbing in his fe- 
veral Fiſhings in Darwent,in the County of C. in nature 
of an ARtionof Treſpaſs at Common- Law, to. his Da- 
mages of 200 {. andfor the Cauſcs before recited; and 
becauſc the ſame was mcerly dererminable at Common= 
Law, we granted a Profibition : And that alſo was allow= 
ed by the Lord Chancellor, Then the King asked me the 
Caſe of Infermatzon, upon the Ricrous Reſcous 2 To 
which,1 anſwer:d,Thart one exhibired a Bill chere, in the 
nature of an ARtion of Debr, upon a Mutxatus againſt 
Fatſot, who apon his Oath affirmed, chat hegbad fas 
tified che Plaintiff, and owed him nothing : yet becauſe 
he did nor deny the Dcbrgche Councel Decreed rhe ſame 
2gainſt him ; And upen that Decree , the Purſuyvant 
was ſent to Arreſt the ſaid Watſss, who Arreſted him 
upon which the Reſcous was n ade ; And becauſe the 
ARion was in the nature of an Aion of Debr, upon © 
Mutxatus, where the Defendant at Common. Law might, 
have waged his Law, the Probibitios was granted 3 and 
that was alſo 3 med by the Lord Chancellor, Alfoy 6 
afficmed ir was,Refcour, becauſe the principal cauſe be= 


looged nor ro them 3 bur it might be a Riorg yer not 
puniſhable by them), bur by courſe of Law, by a Compmil- 
Gon of Oyer and Terminer. 


Alſo, 
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Alſo, I confeſs,that we have granced divers Prahibitions 
ro ſtay Suits there by Engl: Bill, upon pr-nal Starutes, 
foc the manacr of proſecution, as well for the ARion, 
Proceſs, &c, as for the Countgis to be purſued, and can- 
not bz alcered ; god therefore, withour queſtion, the 
Councel, in ſuch Caſes, cannoc hold Plca z which was 
affirmcd alſo by che Lord Chancellor, And I ſaid, no 
Court of Equuy can b: EreRcd at this day without AQ 
or Parl, as +a» Keſolved in Q.El:zgtime in Parets Calc; 
and lately in the Caſe of the Prefident and Councel of 
Wales, 
And the King was well ſati>ficd with theſe Reaſons, 
who gave me his Royal Hand, and 1 departed frem 


thence in his favour. 
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; This Term a Queſtion was moved at Sergeants Inc, 
who, by th: Cammon- Law, ought to repair the Bridges, 
common Rivers and S:wers,and the High-ways, and by 
wha: means they ſhall be compelled ro ic 53 avd firſt of 
B: idgee. And asto themyit is to be known,that of como 
m nigh: all the C-untry ſhall be charged $5 and rhere= 
with agrees, 16 E4.3.28. b., and the Star, 22 H.8. cap.5. 
Was buc an aftrmance of the Common-[.aw in that 
Point, He that hach Toll of Men or Cartel paſſing over 
« Brja2c, ought to repair the ſame, when no other is 
bound > Liw ro do it,for ht hath Toll ro that purpeſc : 
Et qui ſe tit .omnedam, ſertive debet oe on ; and with 
this agrcc> 14 £4. 3. 844.276.Alſo, a man may be bcund 
to repair a Bi 2geratione teruregot certain Land, bur a 
parce-cuiar perion exnnot b+ bound by Preſcriptien 2: for 
If hc have not pr- fi by the {im}, his Anceſiors Att ſhall 
not b.nd 1m, ; Bu 'an Abvoc or Corporation may be 
Charged by Pielcr.piiony and may bind their "* 
Vid. 
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Vide 3.1 E.4. 28. 27 Ed.3.8, 22 4.8. SH. 7. 3: Yead 
thcy ſhall be compelled,if cime out of mind they have re- 
paired itzthough of Alms ; and therewith agrees 10 E. 3» 
28. Seof a High-way, all che Country ought to repait 
it ; bur ſome may b: bound particularly, as in the Cale 
of Bridges, As he who hath Land a«jayning, ought t 
ſcour andcleanſe the Di-ches y next co the way to his 
Land ; and therewith agrees the Bock, 8 4.7.5. Soofa 
common River,all who have Paſſage: by ir,oug hc ro ſcour 
and cleanſe ir,for it is as a common Sirect ; as it is ſaidg 
27 Aſſs. and 37 Ap. 10. 


—— 


Paſch, 7 Jacobi Regis. Sir #illiam Reades and 34. 
Booths Calc. 


Inthe great Caſe of Forgery inthe Star-Chamber, be- 
eween Sir william Read Plaintiff, and Koger Booth, and 
Eutbbcrt Pooth,and others, Defendants ; the Caſc was thus $ 
_— Booth 38 Eliz. was ConviR in that Court of pub= 
lithing a W riting under Scal, forged in Sir Thomas Greſs, 
hams Name, of a Rent- charge of 1001. out of all his 
Lands,&c, ro one Markham fer 99 years, dared 2.x year 
of Queen Elizabeth's Reign, knowing it 10 be forged 2 
And afterwards the ſaid Sir #illiam Read exhibired the 
ſaid Bill againft rhe ſaid Boothes, and others, tor forging 
another Wricing under Seal,dated the 20:h of Elzxabeths 
in the ſaid $;r Thom.zs Greſham's Name, purporcing & 
Deed of Feoffmenc of all his Lands (except certain) co 
Sir Kewlin! Heywaid, and Edward Hoogen and their 
Heirs, in cfteto rhe uſe of Markbarm the younger, and 
his Heirs, and tor publiſhing the ſame, knowing 3: to be 
forged, was the Bill exhibited. And upon hearing this 
Cauſe this Term,theſe Doubts were noved upen the Star, 
SElix, C14 

x. If one who is Convi& of publication of a Deed of 
Feoffment or R:nt- charge, koowing che ſame to be for- 
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ged,. again at another day forge another D:ed of Fcoff= 
ment or Ren:-charge, it he be-within che Calc of Felony 
within the A: + which Donbc ariſech upon rhefſe words 
( et-ſoons) commited again any of che- ſaid Qten-+ 
Ccr. 

2. The ſecond Doubt was, If a man commirtwo Fore 
geries,one 1n'37 El:z. the other, in 38 Eliz, and hy is 
ficſt covvifted of che liſt, if he may now be inpeachcd 
tor the firlt, 

3. Wacn Roger Biath was ConviRt in 38 Eliz, andaf- 
&r is charged with a new Forgery, in37 E/g If he 
W cneffzs proving incruch, that it was torged atter rhe 
ket Conviction, if the Star-Chamber hath Jur;ſdi:on of 
it, 

4. When Cuthbert Booth, whe was never Convie of 
Forgery befarc,if in truch the Forgery was done, ans ſo 
—_ in 38 El:z. It ge might bs convicted upon this 

ill, becauſe the Forgery is alleadged before ic was 
done, 
I, 2, Ts the firſt and ſccond Doubts, Ir was reſolved 
by the rwo Chief Juſtices, and Chict Baron z Thar if 
one be Convict of Forgery , or publiſhing any Wricing 
concerning Free- hold, &c. within the firſt Branch, or 
concerning Inrereft or Term of Ycars.&c, in the {ccond 
Branch,and bz convifed, if afterwards he offend, cither 
againſt the firſt Branch or ſecond, that the ſame is Felo- 
fy. Asif he forge a Wiring concerning an Iatereſt for 
Years within the ſecond Branch, and be convifted ; and 
afrer he forgeth a Charter of Fe: ffment within che fi 
Branch ct econverſ', that is Felony, by expreſs words 
of the AR, Bur if one forge a Writing in 37 Eliz and 
after he forge anoth:r in 38 E/:z, yet it is not Felony , 
though he forge many W itings one afcer another ; for 
the Fergery, &c. which is Felony by the AR, ought to 
be after Conv;Qion,or Condemnation,of a tor.uer Wris- 
tg. 
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+3. As.co the third Doubr, It was Reſalycd, That the 
Alicgatien of the time, by.che Plainrift in the Bil, hall 
not alter che Offence, but ſhall give to the Court Juriſ« 
diRion 3 Bur it jr appegrathac the Forge: y or Publica- 
tion was aitec the Scgrence , then the Court (hall fur- 
ccaſe, 

4. As ro he laſt Poinry It was Reſolved, That the time 
of the Forgery is not material, it it be commicted before 
the «&hibiting the Bill, Burt 3f the dare of ſuch Wricingy 
ſuppoled ro be Forgedg had been miſtaken, chere the De. 
fendant could net be cundemned of a Decd of another 


Date, 


b—, 


Paſch, 7 Zac. Regis, The Caſe of Suwers. - 


The Caſe was, There was a Cawſey or Miltank of 
Stone inthe River of De, and inthe, City of Cheſter z 
which Cawſcy, b:foic the Reign of K'vg Edward the 
firſt, was Erced for the neciflaxy maintenance of cer= 
tain Mills at the cod of thcſaid Car fſ.y; Aud now. & 
certain Decree was made” by certain Commiſſioners of 
Sewers,for a Breach ro be made by ren Poles in lengthy 
in the ſaid Cawſcy 2: and it by any Deere» of the Con 
tmiſſioners,by force ot any Statureg any breach may be 
made in that Cawſey, was the Queſtien + And it was 
referred,by Lerrers of the Lords of the Privy-Councel,ta 
the Chict Juſtices, and Chict Baron ; whogupon hearing 
of Councel Learned, at divers dayes, and goMi Confide 
ratien had of all Statutes of S:wers, and Conterence 
among themſelves, It was Reſolved as followeth 3 

t. Thar the Scar. of Mana Chart. cap. 43. Dnod ont- 
1's Kydelli deponantur, ec. extended onely to Kid: 1s, wit 
Open Wears for raking Fith 2: Burrhe firſt $'ar, rhar ex- 
rended to pulling down or abatjpg any Mills, Mills 
Sranks,oc Canicyes,was 25 Ed, 84. which appointed 
onely ſugh £6 be pulled down , as were Exeged in che 

_- Aga 
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Reignof King E:ward the firft,or after. Bur by x H.4. 
cap. 12. upon complainc in Parliament, of great dama- 


ges,by inhapfing Mills, Mill-ſtanks, &c,made beiore Ed- L 
ward the firft*'s Reign that AR appoints them to be 

furveycd 3 and ſuch as were found to be much inhanſed, , 
to be correted, None of which ARs,cx:end ro the Caſe 

in queſtion : ter that Cawſcy was erc&cd before Edw. 1, = 
and never inhanced fince the Ere&tion, And the 13 84. y , 
6. 7. Confirms all the ſaid As, And by the 23 H.8. c.5. _ 
none of the ſaid $:atures are repealed, as to the Calc in Ma 
queſtion + for thereby the Form and Effc& of the Come = 
miſſion of Sewers is appointed, and power given to the 4 

Commiſſioners to ſuryvcy Walls, &c, Fences, Camwſeys,&c, , 
Mlits,&c. and to correR, repair, or pull down, &c, as Ju 
cauſe requireth,according to their diſcretions, &c, after c 
the <fic& of the Statutegmade before the ».ot March, 23 G 
H. 8, By which appears, chat the Commiſſioners dil- ſv 
cretion was limited,viz, to proceed according to the Sra- &; 
rutes and Ordinances before made, &c. And the faid | 
A provides, That all and every Statute, AR, and Ordi= T 
nance heretotore made, concerning the Premiſes, not wn 


contrary to this A&,nor repealed,ſhall ſtand good, and be 
effcQual for ever. But the ſaid Aﬀts 25 Ed.3. and 1 H, 
4+ arc not contrary to the ſaid Anor repealed ; and al- 
ways ſuch conſtruftion ought to. be made, that one part 
of the AQ may agree wich another, And,according to this 
Reſolution, We certified the Lords of the Councel, rhat 
the ſaid Star. 25 E.3.& x H. 4. remainedycrt in force; 
and that the Authority given by the Commiſſion of 
$cwcrs,did not extend ro Mills, Mill-ftanks,Camſecys, Kc. 
exceed before Ed. 1, unleſs they haye been inhanced ; and 
then ehey are nor to be ſubvercea,bur refermed, by aba= 
ting the Inbancenent oncly, X 
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Trin. 7 Facobi Regis. The Cafe de modo Decinandi, 7 
and of Prohibitions, F 


Richard Archbiſhop of Canterbury, with the Biſhops of 
Londen, Bath and #e[ls, and Rocheſtcr » + d vers DoRors of 
the Civil and Canon-Law; as Dr. Dun, Judge of the Ar- 
ches, Dr. Kexnet Judge ot the P;crogative, Di. Fames, Dr, 
Martin, and oth:rs, came and attended the Kirg at White- 
Hal,'h«s Thuſday, F i {ay,and $:twiday,atter Eaſter Terms 
in the Counce!-Chamber ;z where the Chicf Juſtice, and 
I my ſelf, Daniel Jucge of rhe Commor-Pleas, and F'lhians 
Judge of the K'ngs-Bench, by che King's Command ac- 
rend:d allo ; where the King, afſiſted with his Privy- 
Counc:!,ail fitting ar the Councel- Tab::,\pak: as a moſt 
Gracious Sovcraign, to thiseffet: As He would nor 
ſuffer ary Novelties or Junovatiors in his Courts of Ju= 
ſtice, Eccl:figſtical and Terrporal ; fo he would not have 
any the Laws, which had Judicial Allowances, in the 
Times of his Predecefſors Kirgs of England to be forgor- 
ten. And foraſmuch as Contentions between the Tem- 
poral and Eccleſiaſtical Courts, cannot but breed grear 
Inconverience tothe SubjeRts, eſpecially when the Cone 
troverfic ariſech upon the Juriſdiction” of his Ordinary 
Courts of Juſtice; And becauſe he was the Head of Ju» 
tice, immediately under God, and knowing what hurt 
may grow to his Subj:&«, when the Juriſdiion of his 
Courts ace drawn in queſtion 3 He thoughe it concerned 
him, 2s a King, to hear the Controverſies berween the 
Biſhops and Clergy, and the Judges of his Laws of E1g- 
land , and iotake Order, that the one do not encroach 
upon the other, And He ſzid, The onely Queſtion then 
to be diſpuced was, If a Parſon or Vicar of a Parith, ſues 
one of his Pariſh in the S-irirval Court for Tyrhes, in 
Kind,or Layſcez andthe D-t-ndant alteadgeth a Cu- 
tom or Prelcriprion, de wn D.cimandi ; if that Cuſtom 

3 or 


a £ 


c 
h 
1 
J 
; 
r 
; 
[ 
; 
: 


Ww — — _— —_— 


38. 


182 TheCeaſe of Prohibitions, Lib.13, 


or Preſcription ſhall be tryed ard derermined before the 
the judge Ecclefiatical, where the Suit is begun, or a 
Prohibition lyeth to try the ſame by the Commen-Law, 
And the K rg directed, thar We who were Judges, ſhould 
ceclare the R alvns of our Procecdings,and what Autho- 
Tities in the Law we had to warrant onar Proceedings, in 
granting Pru.vjb. icons in Caſes de 07g Deeimand!, Bur 
the A c:bithopo! Cant « rbury kneeled before the King 
and drfired he would hear him, and others, provided to 
Ip ak in the Caſe, for the good of the Church of Eng- 
land. And the A:chbiſhop inveighed chicfly againſt to 
thongs, 

I. That a Ms 'us Drcimand: ſhould be tryed by a Jury, 
becauſe thry rh-mſ-lves c'aim more or leſs modum D:ct- 
mani; ous, in iff:@, rhey were Tryers in their own 
Cauſc. or in the like Caics, A 

z. He iny-:ghed much the pr: cipitare and baſly Try- 
als by Juciesz, and after him Dr, Re-net made a large 
Inve+ion again/ Prohibitions,'s caufſts Frcleſiaſticis; and 
he mid. five R:aſons , why they ſhould try modum Deci- 
mandy, 

1. The $:it and principal was out cf the Rrgiftrr, fol, 

$8. quia nox eſt corſ61295 retion', qurd coonitte acitſſarib in 
Curts Criftianit tis unp di:tur ubi cogn/tio cauſe pridcipae 
Ll: ad fem Eccli[i:ti um noſcitu; pe tincre. And the 
pris Cipa! cauſc is R gh: of Tythes, and the Plea of Mg- 
dus D.cimani: ſounds is ſatiit: ion of Tyihes; and there- 
fore the Conuz ace of the Original Caule,viz.the Right 
of Tythes belonging 19 their gthe Conuzance of the Bar 
of Tythes b-lonced ro them ; And whereas it is ſaid in 
the {- cond Parc of nv R ports, un the Biſhop of Wiache- 
flers C'f:; and8 E4. 4.14. that they would not accept 
of ary Pica, in d.ſc1arge of Tythes, in” the Spiricuall 
Court ; he ſaid, they would ailow ſuch Pleat, and had 
ailowed themybeing duly proyed before them, 


2, There 
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2, There was great inconveniency, that Lay-men 
ſhould be Trycrs of their own Cuſtoms,tor rhey (hall be 
Jurors in thtic own Cauſe, 
3+» Iharihe Cuſtom of Modo De:cimanii is of Ecclefia- 

ſ.c.! Juriid:&ongtor it is a manner of Tything , and all 
mannct ot Tything belongs to Eccleſiaſtical Juriſdiion; 
and therctore he ſaid , it the Right of Tythes be of Ec- 
elefiaftical Conuzince , and the SatistaRion alſo tor 
them of che ſam: Juriſd.Qion, the ſame ſhall be tryed in 
the Eccirhaftical Court, 

4. In ths Piokibicions of Modus Decimandi, Averment 
is taken, that though the Plaintiff in che Prohibition offer 
to prove Modum D:cimant} , the Eccleſiattical Courc doth 
refuſe roallowit; but he ſaid they would allow ſuch 
Plea ; and therefore, Cefſante cauſe ccſ[avit et eff-Fhus, and 
no Prohibicion ſhall lye, 

5. He ſaid, he can (hew many Conſultations granted 
in the Cauſc,de mods Dccimandi, and a Conſultation is of 
greater force then a Prohibition. And Bacor $'lhci- 
cor General, being (as i ſaid) aſſigned with the Cleigy 
by the King,ſaid leſs then Dr, Ben# t 3 but he vouched, 
IR. 3. 4 the Opinion of Huſſcy, when the* Original 
ought.o bevin in the Spiricual Courr, and afterwards 8 
thing comech in [fſue,and is T:yable by cur Law , yer it 
ſhall be tryed by cheir Law, $-ethe Regiſter 57,53. 38 
E1.35. and3$ Ed.3.6. 

And the Judges me hu ble Suir ro the King, That 
in regard they perceived his May fty,in h 3 Price y Wiſe 
dom,dereſted Novelties and Intovations, chat He vouch= 
ſafe roſufter them to inform kim of ons Ir..ovation, 
which they did conceive wou'd i-nd to hinder the Admin 
n:ftrarion of Juilice within his Rezlm, 

Your Majeſty, for the duc Adminiſtration of Ju ices 
h3th made 14 Judges, to whom you have co rmurted not 
onely the Adminiſtration of ordinary Ju” 12cy bur criou- 
#4 I eſe May:ftatis : Alſo, in Pacl:amear, we are coil-d 
by Wrirtzte give our Adviee and Counc;1io your M. jxiy 

N 4 and 
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and the Lo1ds,when we are required. We two Chiet Ja- 
Kiees fir in the Star-Chamber, Chancery,Court of #'ards, and 
ether High-Courrs of Juſtice ; We, in our Circuits, do 
viſk twice in the Year your Realm, and execure Juſtice 
according to your Laws : and it We receive any diminu- 
tion-of ſuch Reverence and Reſpe& in our Places, which 
our Predeecefiors had,We ſhall ror be able to do You ſuch 
acceptable Service as they did, The ſtare of the Queſti- 
-©n is not is ſtatu deiiberative, bur in tatu judicialt z ir is 
nor diſpured de bong, but de vere, non de lege fienda ſed de 
tege lata : Not to deviſe or trame new Laws, but to in- 
form You what Your Law of Englandis : And it was n:- 
ver ſeen before, that when the Queſtion is of the Laws 
that your Judges of the Law have been made Diſputants 
with their Intcriours, that daily plead before them in the 
ſeveral Courts at Weſtminſter. And though we arc not 
afraid to diſpute with Mr, Bennet,and Mr,Bacon ; yet this 
Example being prime impreſſions, and your M.jeſty de- 
refting Noveltie:s, We leave it co your Princely Confi- 
deration, whether you will permit our anſwering in hoc 
flatu judiciali. But in obed.ence ro your Maj:ſties Com- 
mand, We will inform your Majeſty touching the ſaid 
Q-ftion,which We and our Predecefſors before Us have 
oft: ntimes adjudged, upon Judicizl Proceedings in your 
Courrs of Juſtice at Weſtminſter ; which Judgments can- 
not be reverſed or ex1mined for any Errour in Law, if 
mot by a Writ of Errour in a more fligh and Suprezm 
Courr, And that this is the antieet Law of England, ap* 
pears by the Srat.ot 4 H.4.c.23. 

And We being commanded to proceed, all that was 
faid by Us the Tudges,was to this eff:& 3; That the Tryal 
fe modo Dr iman 'i, ought to be by the Common- Law, 


_by a jury of Twelve Mcny it appears is three Man» 
gers : 


1. By the Common-Law. 
2. By Acts of Pazxliamenr. 


3. By 


Lib-13. TheCaſe of Prohibitiovs; 18x 
3+. By infinite A and Judicial Preceedings, 


long times paſt without inte; ruprion, 

Bur firftgic is ro fee what is a Modus Decimandi + Now 
Modus Decimands is, when Lands, T<nements,or H:<rcdie 
raments, have been given to the Parſon and his Succeſ- 
fors,or an Annual certain Sum, or other Pre fir, alwayes 
time our of mind, in full SarisfaRion and D:ichaige of 
all Tyches in kind in ſuch a place 2 and ſuch manner of 
Tyrhing is now Cenfeffed by the other Partygto be a god 
Bar of Tythes in Kind. 

1. That Medus Decimandi ſhall be tryed by the Com- 
mon-Law; and therefore pur that which is the moſt 
common Caſe; That the Lord of the Mannor of Dale 
preſcribes to give ro the Parſon 40 5, yearly, in full Sa« 
risfation and Diſcharge of all Tythes, growing within 
the ſaid Mannor of Dale, at the Feaſt of Eaſter. The Par- 
ſon ſues the Lord of the Mannor of Dale for his Tythes, 
of his Mannor in kind,and he in Bar preſcribes ut ſupra, 
The Queſtion is, It the Lord of the Marnor of Dale may 
upon that have a Prohibirien , for if the Prohibition lye, 
then the Ecclefiai.ical Court ought nor to try it, 

1- Fiſt, The Law of Enzland is divided into Com» 
mon-LawgStature,and Cuiloms ; and theretore the Cu= 
flems of England are to be tryed by che Tryal, which the 
Law ot England appoints, 

2. Pr:{criptions by the Law of the Holy Church, and 
by the Coumn.on-Law, differ in the times of Limitation 2 
and therefore r:{c: iprions and C::ſt1m of Fnglandſhall 
be rry«d by the Commen-Law, Sce 20 H.6.f.17.19 E. 
3. Juriſd:icicon v8 The B ſhop of #41echeſter brought 2 
Wri: ct am wity 1g21r the Arch Deacon of Surrey,and 
declar: 6, That he and his Succcfſours were ſeined by the 
Hinds of ch- Dcfendartyby Tirle of Preſcriprion and 
the Defendars: demanoed Judgment, if the Court would 
ho!d J-1;{diQior: er een Spiritual Perſons, &c, Stone 
J-R:ic , Pe afured,That upon Title of Preſcription, we will 
th:re vold Juriſdiflion, er 
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And up#n that, wilby Chicf Juſtice, gaye the Rule, 
Anſwer: Upon which it tollows, That if a Modis Decimandi 
which is anAnnaal ſum for Tythes by Prerfciption,comes 
m Debate berween Spiricual Perfons, that the fame ſhall 
be tryed here, 32 E. 2. 7xriſdiflion 26, There was a 
Vicar who bad oncly Tytnes and Oblations, and an Ab. 
bot claimed an Anmuity or Penfion of him by Preſcrip- 
tion ; and it was adjudged, Tharthe ſame Preſcription , 
though berween Spiritual Perſons. ſhall be irycd here, 
Vide 22 W. 6.46, 47. 

3. Sce the Record,2y H.z. cited in the Caſe of Modus 
Decimandi before ; and ſee Kegifter fol. 38.0. 

4+ Sce the Srat. of Circurſpette agatis; Decime debile, 
ſeu conſucte; which proves that Tyches in kind, and a Mo- 
aus by Cuſtom, &c. 

5. 8E.4.14. and F.N. RB. 41. g. A Prohibicion 
Iyes for Lands given indiſc"arge of Tythes, 28, }. 
97. 4. There was a Suic for Tythes, and a Prohibaion 
lyes, dy. 
6. 75 E.6.79. If Tythes are ſold for M ney; by the 
Sale, the Tfiings Spiricu*l are made Timporal z And 
ſo in the Caſc dc mode Derimand: z, 42 E. 3. 12. a- 

rees, 
. 7. 22 E, 3.2, B:exuſc any Appropriaion is mixed 
with the Temporalry ; otherwiſe, of that which is meer 
Temporal, $o ir is of reall Compoſt ion, where the Pa- 
tron ought to joyn, Vid. 11 H.4.85. 
2. S:condly, By Aﬀts of Parliament, 

1, Thr ſaid AR of CircamPbefie ag itis.that gives power 
to the Ecclefiaſt.cal Judge, to ſue tor Tyrhes ficſt duc in 
Kind,or by Cuſton,vtz. Modus Decimand:. $0 as by thar 
A,though the Yeariy Sum ſounderh in the Temporaley, 
which was paid by Cuſtom, in diſcharge of Tythes; yer 
becauſe the ſamc comes in the place of Tythes, and by 
Conftitu ion, the Tythes are changed into Mooney, and 
the Parſon hath nor any rem:dy for the fanie, which is 
theMadys Decimandi at the Common-Law, For thor 
cauſe 
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cauſe the AR is clear, thar the ſame was a Douber at the 
Common- Law. And the Star, of Articul; Cleri, cap.1. If 
that corporal puniſhmenc be changed into penam pecu» 
miariam ; tor that Pain, Suu lycs in che Spiritual Court z 
For which, ſce Mich. 8 H. 3, Kot. 6. i Theſaur, And 
by the 27 H. 8. cap. 20, Icis Enacted, That all Sub- 
j<Ats of the Reaim, according, ro tne Ecclefiaftical Laws 
and aticr the laudablc Uiiges and Cuilom of the Pariſh, 
&c. ſhall yicld and pzy his Tythes,&c, and for ſubſtra» 
ion thereot, may, by due proceſs, &c, compell hina co 
yield the Duties ; and withuhat,jo cttc&, agrees 32 H, 
$. Cc. 7. By the 2 Fa. 3.c.13. Tis Enacted, That all 
the Kings SubJ:&: ſhall hencetoith cruly and juftly,withs 
out Fraud,&c. divide &c.and pay all their Preeial Tythes 
in their proper kind as they riſe, &c, And always, when 
an AQ of Parl. commands or piohibirs any Court, be ic 
Spiritual orTemporal,to do atly thing Spiritual or Temi= 
poral,it the Star. be not ob(@aacd,a Pi ohibiction lyes; as 
upon the Star, de artic. ſuper chart. cap. 4+ © ued communis 
Plaiita non tengentur in Seaccario, A Prohibition lyes to 
the Coart of Exchequer, if the Barons hold a common 
Plca there F ppcars inthe R-giſter 187. b. So upon the 
Sat, 1/eſt. 2." Died inguifttiones que magne ſunt examine- 
tions non capiantur in Patria, A Prohibition lyes ro the 
Juſtices ct Nife Prius. So upon Articuli ſuper thartas, 
cap. 7, to the Con able at Down, Regaſt, 185 .4,$0 upon 
the ſam- Srar, cap. z, to the Steward and Marſhal of the 
Houſhold, 185. and yet no Prohibirion is given by ex + 
preſs words,in any of theſe Sraru-es,$o upon the Statutes 
13 R.2.C.P. 15 R.2.c.3. 2 4.4.11. a Prohibition lyes 
to the Admiralty Courc. So upon Weft.2, c.43. againſt 
Hoſpitalsand Templers,Reg/t. 39.4. $o upon the Star, de 
Prohibitione yegiaga Probibiczon yes, $5 upon the Star, 
2 H.y.c.3, and u-0n that Stat, 4 E.q.37. the Caſe was; 
Peirce Peckham revk Lemers of Adminiſtration , of the 
Gords of R:ſ- Brew1,of the Biſhop of I oadon; atterwards 


T.T. ſucd tro ſromas Archbiſhop of Canterbury,to have Ade 
ed | miniſtration 


43. 
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miniſtration commituncd ro him, becauſe Roſe 8, own had 
Good: in his Dieceſs,and they were g'anced to him, Atter= 
wards 7. T, Libclled in che Court of the Arches agiinſt 
Perce Peckbamyto repeal his Adminiſtration ; and Peirce 
Peckham, according i the Srar.prayed a Copy 0! the Li. 
bcl,and could aor have it 3 and thereupon he ſucd a Pro- 
hibicion,and upon ch:t an Attachment, And there Catesby 
Sergeant moved, that a Pruhibition did not lyc tor two 
Caulcs, 

I, The Srarure ſays,thar the Libel hall be dcliver'd, 
bur not that the Plea (hall ſurceaſle, 

3. The Scature is not incended of Matter meerly $pi- 
ritaal ; And there Danby Chiet Juſtice ; If you will not 
deliver the L hcl, according to the Statute, you do wrong 
which wrong is a Temporal matiey, an1 puniſhable at the 
Common=-Lawzaxd thercſarc th: party ſh: bave a ſpecial Pro» 
bibition. Ard always ater che laid Atty inevery Terms 
throughout che Reigns of Ed.6. Q.May, and Q.Elix, ro 
this day, Prohibitions have been granted in Moto Decie 
mando,and Judgments given upon many of them, withour 
any contradiftionz and according|y all the Judges Ree 
ſolred,7 E4.6.Dy r 79. Et contemporanea expoſitio ct opti- 
ma et fo tiſſima in legs ct munime mutandaſunt que certam 
bibueruat inte; pretatiorem. 

z, As to the firſt, Gbjeft'o, That the Plex of Medus 
Decimandi,is bur accefſary tot''e Rightof Ty hes ; Ir 
was Reſolved, That the ſame was vf no force, tor three 
Caules : 

x. In this Caſe, admirting there is a Modus Deciman- 
di,chen by rhe Cuſtem ; and by the ARt 2 E.6. and the 
ether At, the Tythes in Kind are exrin& and diſcharg- 
ed ; for one and the ſane Land cannot b: ſubjeR co rwo 
manner of Tyrthes ; bur the Modus Decimand; is all the 
Tythe wich which the Land is Chargeabic ; and ic ſhall 
be incended, tharthe Mo1us Decimand: began ar fi: ft by 
reall Compoſition ; $9 as inthis Caſc, there is neither 
Prin« 
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Principal.nor Acceflary , but an Identity of the ſame 
thingſ, 

wy Srar. 2 Ed.6. being a Prohibirien in ic ſelf,and 
that in the Negative 3 If the Ececlefiaftical Judge deth 
againſt ic,a Prohibition lyes; as appearcth clearly be= 
fore, _ 

3. Though the Rule be general, yer ic appears by the 
Regiſter ir (clf,that « Modus Decimandi is our of it for 
there is a Prohibicion, in cauſa mod: Decimandi, when 
Lands are given in ſatisfation of the Tythes. 

2. As to the ſecond Objettion, It was Anſwered and 
Reſolved, That that was from, or our of the Queſtion; for 
ſtatus Dueſtionis non eft dcliberarivusſed juiicialis ; for 
cenvenicnot,or inconvenients's not the Queſtien,bur what 
the Law is, 

3. As tothe third ObjeR'on, it was anſwered and re- 
ſolved ; Firſt, Thar ſatis aflio pecuniaria of ir ſelt,is Teme 
poral: Bur becauſe the Parſon hath not remedy, pro 
mode Decimandi, ac Commoit*by torce of the ARs cired 
before he might ſue, pro meds Decimandi, in the Ecclefia= 
tical Courr z Bur rbar proves nor, That if he ſue for 
Tyrhes in Kind,which arc utterly extin&y, &c, rhat wpom 
the Plea de mods Decimana'i, that a Probibition ſhould nec 
lye 2 for the contrary appears, withour all queſiion, by 
whar hath b:cn ſaid bctore + Scealſo 12 H.7.24.b. 39 
Ed.3. 22 E.4. Conſultation. 

As to the Obj:&10n » That Averment is taken of the 
Refuſal of the Plca, of Modus Decimaudi; It was anſwer- 
ed and Reſolved, That the ſame is ot no force, for divers 
Cauſes, 

x. Ic is encly to jnforcethe Contempr. 

2. If the Spiricual Court ought to have the Tryal , de 
meds Decimandi, then the retufing to accept ſuch a Plcag 
heuld give cauſc of Appeal not of Prohibition. 

3+ From the beginning of the Law, no Iflue was eyee 


taken upon the Retuſal of the Plea, in cauſe medi Deci- 
Panda 
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MWand', nor any Conſulcation granted to them ; becauſe 
they did ner rcfuſc, but allow the Plea, X 

4+ The R-tuſal is no parc of the marter ifſuable or ma- 
ttrial in che Plea 53 and therefore the Modus Decimanid is 
proved by ewo Wirn:f{:s, according to the Stat, 2 E, 6. 
£ap.13. and not th: Refulal z which proves, the Modus 
—_ is oncly the Macter of SuggeRtion, not the Re- 
alal, 

5. All the ſaid fiv: Matters of diſc arge of Tyches, 
mc:aczoned in the faid Aft ot 2 Ed.6. oughr to be paved 
by two Witnefſcs,and ſo have been always, fince the me= 
king of the ſaid A&, And therefore it clearly incen< 
= thac Probibaions ſhould be gramed inſuch C1- 
£5. 

6. Though they would allow, bona fide dr wiado Deci- 

» 4: +» Randi, wirhout R:tuſal ; yer it the Parſon (ue there for 
Tyrhes ia Kind,when the Mo1us is proved, (che ſame be- 
ing exprefly forbidden by rhat At 2 Fd. 6.13.) a Prohia« 
birion lycs,though the Modys be Spiriual ; as appears by 

che Book, 4 F. 4. 37. 
45. Afterwards, the third day of the Debite of this Caſe 
, before the King, Dr. Bennet, and Dr, Matix, had reſcrved 
divers Conſulcations granted in cauſa madi Decimandt, 
thinking chey mighc work upon the King's Opinion 4 
and thereupon chey ſzid , That Conſultations were the 
_— of Courts had -upon Deliberarions ; ' whereas 
rohibirions were onely granted upon Surmiſes, And they 

ewes 4 Prefidents, 

x. One, where three Joyntly ſued a Prohibi:ion,in the 
Caſe of modo Decimandi ; and the Conſultation ſairh, Prg 
eo quod ſuggeftio materiague in eodem contenta minus ſuſfii- 
ans in lege exiſtit,o7-c. 

2, Another, is ca{a modi Decimandi, te be paid to the 

« Parſon or Vicar, 

g. Where the Parſon ſucd for Tythes in Kind , and 
che Defeadauc alleadged,modys Decimandis to be paid te 
the Vicar, 

7 4. Where 
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4 Worre the Parſon Libelled for Tyrhe-Weoll, and 
the Defcxdant allcadged a Cuſtom «co reap Corn, and 
make it into Shcaves,and ſer forth the Tenth Shcave ar 
his Charges : and ſo of Hay, to lever it from the N ns 
Cocks at his Charge, in tuil ſatisfaQion ot the Tyihes of 
the Com,Haey,and Wooll, . | 

To wh'ch I anſwtr'd, and humbly d:fir'd the King to 
obſ{.;y-, wheſe were reſerved tor the laſt and cence: . puns 
ot their Proof, And herein theſe thivgs may b« obſer- 
ved, 

1. Tha the K ngs Courts do them Juſtice, when with 
theur Cv. {ciences and Oarhs they can, 

2. That all the ſaid Caſes are clear, in the Judgment 
of thoſe who are Learned in the Laws, that Conſultation 
ought by the Law to be granted, 

1, For as to the fir Prefident, the Caſe upon thei 
ewn ſhewing is, T bree Perſons Joyned in one Probibiriork 
for rhree ſeveral parcels of Land, cach having a ſeveral 
ſorr of Tyching z and their Incereſts being ſeveral, they 
could net j*yn.; and cherefore « Conſultation was grants 
cd. 

3. To the ſecond, the manner of Tyrhing was al- 
leadged to be paidto the Parſon or Vicar, which is une 
certain, 

3. To rhe third, The Mods never came in Debate g 
bur wherber the Tyches did belong to the Parſon or Vi- 
car : which being berween twe Spirkual Perſons, the Eco 
cl«fi. cal Court ſhall have Juriſeiftion z and therewith 
agice> 38 5.1.6, 

4. lo cheigft, The ſamewas upon the matterof a 
Cu'om of « Modus Decimandi for Woell : for to pay the 
Tyth: of Corn or Hay in Kind, in ſarisfaRion of Cornz 

Haygavd Wool), cannot be a fatisfaC'ion for the Wool' 2 
for the other rwo were duc of common righr, 

The Biſhop of Lovdon anſwer'd, That rhe words of the 
Coalulcation weres Quod ſuggrit.o rradiffe maitiioqn? if 

c 


AG. 


26.45. 


low a Molus Decimandi z and ſaidg that was the _y 


292 The Caſe of Prohibitions, 


eadem coutenta minus ſufſiciens in lege exiſtit,&c, So as ma- 
teria Cannot be refcried 10 Form, and theretore it ought 
to cxtcnd ©O the Marys Decimandl. 

Te which I aalwer'd, That when the Marrer is inſuſfi- 
ciently or uncertainly alleadgedgthe Marter it ſelf failethy 
and chough che Marcer be ia truth ſufficicat, yer if ic 
were iniufhiciently allcadged, the Plea wanteth marter. 
Then the Lord T reaſurer ſaid, ' he wondered they would 
produc: things that made more againſt them, then any 
thing had been ſaid, 

And whewthe King relyed, upon the Prohibition in 
the Regiſter, when Land is given in diſcharge of Tyrhes, 
the Lord Chancellor ſaid , That was not like this Cale ; 
For thece by the Gift of the Land, the Tyrhes were diſ- 
charged ; buc in ihe Caſe de modo Drcimandti, an Annual 
Sum is paid ; yer the Land remains charged, and is to be 
diſcharged by Plea, de modo Dccimindi. All which I utter- 
ly denicd : For the Land was as abſolutely diſcharged of 
the Tyrhes, in caſ de modo Decimandi, as where Lands 
are given, All which the King heard with patience » and 
the Chancellor anſwer'd no more. 

After the King,with all his Councel, had for 5 dayes 
rogerher, heard the Allegations on both ſides, he ſaidg He 
would maintain the Laws of Englandzand that his Judg- 
es ſhould have as great reſpeR from all his Subxx&s, as 
their Predecefſors, And for the Matter, he ſaid, for any 
thing had been ſaid on the Clergics party he was not ſa- 
ti-ficd ; and 2dviſed Us the Judges to confer among our 
ſeiv-+ , and that nochiag be encroached in the Ecclefia« 
ſtical Jari'd &on, and chey ro keep within their Juriſ- 
dition. And this was the end of theſe three dayes Cone 
ſulcation, 

No:e, Dr. Bennet, in his Diſcourſe, inveighed much 
againt che Oninion.$ E.q. 14. and, in my Reports, in 
Wrights Caſc,Thac the Ecc ch.ftical Judge would not al. 
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of Iniqui y,and they would allow ir, The King asked fol 
what cauſe it was ſo ſaid inthe ſaid Books, To which L 
anſwer*d, That ir appears in Linwood, who was Dean of 
the Arches,and a Profound Canoniſt, who wrote in Henry 
the Sixch*s timg,in his Title, De decimes cap : Duouan 
proptey &+c. fol. ny b. 9ued dicime ſoluantur ab[q., ule 
diminutione, And 1n the Glols it is ſaid, 2uod conf urtude 
de non Decim..ndo aut de no! decimando non valet.And 
that being written by ſugreat a Canoni.', was the caule 
of the ſaid Saying in 8 E. 4. that they would nor allow 
the ſaid Plea de mode decimanadi, And it ſcemed tothe 
King, chat that Book was a good cauſc tor them in Ede 
ward the Fourth's time, to ſay as they had ſaid. Burk 
ſaid, I did nor rely thereon, 'but on the Grounds afore= 


ſaid, 


Laſtly, The King ſaid, that the H'gh Commiſſion A}. 


ought nor to meddle with any thing, bur that which is 
enormous,and which the Law cannot puniſh ; as Hereſees 
Schi:m, [nce(t,and the like great Offences ; And the King 
thought char ewo High- Commiſſions, for either Pro«- 
vince one, ſhould be ſufficicnr for all England, and no 
mo: Ce, 


i —— =P —_ 


Mich. 39 & 40 Eliz. 1n the Kings- Bench ; Bedel 
and Shermai''s C.ſe. 


| Mich.z9 & 40 Eliz, Which is efitred; Mich. 40 Bligg 
in the Commen-Pletzs, Kot. 699. Cantabr, che Calc was 
this z Robert Bedel Gene, and Sarah his Wife, Farmers 
of the ReRory of Litlington, in the County of Cambridge, 
broughc an ARion of Debr againſt Fohn Sherman, in cx. 86 
dia mariſcalli, ec. and demanded 55o1l, and declared 
that the Malter acd Fellows of Clare-Hall in Cambridgeg 
were icized of the {xtd ReRory ia Fee, in right © the 
ſaid Colledge ; and the 16 73. 3g Elix, by Iadenture 
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demiſcd ro Ch/if: opher Pheſ.nt che ſaid Refory for 21 
year s,rendring 17 l. 15 5.5 4, and reſerving Rent-corn, 
according, to the Statute,&c, wh ch Rent was the ancient 
Renc; who cntred,and was poſſeſied, and afligned all his 
Intereft ro one Matth-w Bits, whe made his laſt Will,and 
made $;-ahhis Wite Ex:currix,and dy d. Sarab proved 
the Wil and ert.<d, an. was thereot poſi fled as Ex:cu - 
trix, and wok to Huvband the (aid Robert B: v1 ; by torce 
whereof,-hey in 1 g' of che ſaid Sarah cated, al.d were 
poficflcd ; and te Ditendant was hen Tevantyand ſeized 
for h.s i1fe ot 300 \cicy of Aable Lands, in Li:lig_ton 
aforclaid, which ought ©» pay Tyres rothe ReRor of 
Iithn'ton; and in 3$ Flix, the Defendant S mnavit 
£480, 200 Acrcs patC-i,&c. the Tythes whereot amount= 
ed ro150 1, And the Detendamt did not fer forth the 
ſame from the Nine Parr«,huc garryed them away, con . 
trary to the Statures E 6 &/ 'The Defendant pleaded, 
Nihil deb t. And the Jury tound, chat the D-tendant did 
owe F5 {. andtorhe reſt they tuund Nth | d:bet: And 
in Arreſt of Judgment, Givers Matters were moved 2 

I, That Grano Seminat a i» ro0 general,and it ought to 
be expreficd, with whac kind of Grain the ſame was ſows 
ed. 

2, It was moved, If the Parſon orvght to havethe 
treble valucgthe Forfciture beirg «<xorefly limired to none 
by the AR, or that the ſame be:org ro the Queen, 

3. If che ſame belong to the Parſongit he owght to ſue 
for it in the Eccleſiaſtical Courr,or in the King's Tempo- 
ral Court, © © 

4. If che Husband and Wife ſhould joyn in the ARi- 
on, or the Husband alone; and upon ſolemn Argu- 
ment at the Barre and Bench , Judgment was afhr- 
med, 


Lib;13; John Bayley's Caſe, 195 


— 


Trin, 7 Jac, Regis. Inthe Court of Wards ; 
Jobn Bayley's Calc, 


It was found by Writ of Diem clauſit extremumy that 
the ſaid Joh Bayley was ſeized of a Mcfſuage, and of and 
in the 4th part of one Acre of Land, late parcel of che 
Dcmeſne Lands of the Mannor of Niwtos in the County 
of Kereford,in bis Demeſne as of Fee, and found the arher 
Points of the Writz and it was holden by the two Chick 
Juſtices,and the Chict Baron, 

I. That Meſſuagium vil Textmentwm is uncertain 3 for 
Tencmentum is nomen colleftiuum, and may conrain Lands 
or any thing that is holden, 

». It was holden, That it was void for the whole, be- 
cauſe no Town is mentioned in the Office , where the 
Mcfſuage er Tenement,&c.lyeth 2 and it was holden,thae 
no melius inquirendum (hall ifſue forth, hecauſe the whole 
Office is incertain and void, 


Trin. 7 ac. Reg's. In the Court of Wards, \ 


The Actorney of the Court of Wards moved the as 
Chiet Juſtices, and the Chict Baron, in this Caſe ; 
man-ſcized of Lands in F:c-fimple, covenants for the 
advancement of his Son, and his Name, Blood, +nd Po 
ſtericy ,' that - he will Rand ſcized of chem to the uſe of 
himſelf for life, and' after ro the uſe of his eldeſt Song 
and to ſuch Woman as he ſhall marry, and the Hcir= 
males of the body of the Sn, and. afterwards the Father 
dyah, and after the Son takes a Witc and dyeth; if the 
Wife ſhall cake an Eſtare for Lite, And it was Reſolveds 
by the ſaid two Chief Juſtices,and Chick Baron, Thar 
the Wits fhoulg take well cnough 3; bring wichin the 
"2 00'S © Ron 
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conſideration, which was for the advancement of his Po- 
Kerity z and without a Wifc the Son canner have Poſte- 
rity. Secondly, It was Reſolved, that the Eſtate of the 
Son fhall ſupport the uſe ro the Defendam 5; and when 
the Contingent happeneth, che Eſtate of che Son ſhall 
be changed,according to the Limirarion, wiz. tothe Son 
and the Woman, and the Hcirs of the Bedy of the Sov. 
And ſo it was Reſolved in the Kings-Bench , by Pophars 
Chict Juſtic:,and the whole Court, in Sheffi:l/s Caf , in 
Q. Elixabeths rime, 


Trin, 7 Jac. Regis. In the Court of Wards : 
Spary*s Caſe. 


John Spary ſeiz.*d in Fee, in the Right of his Wife, of 
Lands holden by Knight=ſcrvice, had lflue by her, and 
22 Dec. 9 Elix, alienated to Edward Lord Stafſe'd:The 
Wife dycd, the Iflue of full age ; the Alience holds the 
Land:, And 10 years after the Fathers death , and 12 
years after rhe Mothers,Office is found,7 7:c. — all 
rhe ſpecial Matter after theMothers death, The Queition 
was ; Whether rhe mean Profirs are to be anſwer'd ro the 
King : And it was Reſolved, by the two Chict Juſtices, 
and Chicf Baron, that the King ſhould haye the mean 
Profits, becauſe the Alience was in by Title ; and uncill 
Entry, the Heir has no Remedy for the mean Prefi's, bur 
that the King might ſeize and make Livery, becauſc the 
Entry of the Heir is lawtul by the Star,32 H.8.c.22. 


p_ 


Trin. 7 Fac. Regis. In the Court of Wards. 


It was found by force of a Me1damys at Krndal in Weſt- 
merland, 21 Dis. 6 7ac. that George Earl of Cumbertand, 
long betore his death, was ſeized in Tail to him, and to 
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the Heirs-male of his body, of the Caſtles and Mannors 
of Browham, Appl by, &c. the remainder to Sir Ingram 
Clifford,with divers Ren:ainders in Tail ; the remainder 
ro the right Heirs of H-1ry Eathof Cumbcrlind, Father of 
the ſaid Grorge : and that ihe ſaid George Eail ſo ſeized, 
by Fine anc Recovery, conveyed thernts the uſe of him- 
ſclf,and Margaret his Witcy for their -Lives, for the Joyn* 
twc of Margaret ; and atter, to the Heir-males of rhe 
body of Gcorge Earl of Cumberland 3 and for want of ſuch * 
Ifu-:,ro the uſc of Francis, now Eail of Cumberland, and 
the Weir-males of his body ; and for want of ſuck Iflue, 
to the uſe of the right Heirs of the ſaid George : And af- 
terzby another Indenture, conveyed the Fee-fimple ts 
Francs, Earl, By force of which, and of rhe Sraruce of 
Ulſes,they were ſcized accordingly ; and afterwards, the 
30 of O'tch. 3 Fac. George Earl of Cumberland dies, with= 
cut Hcirs male cf his body,&c. And found further, that 
Margaret Counteſs of Cumberland, that new is, was alive, 
and cook the rrefits of the Premifſes, from rhe death of 
the ſa'd G orge, Earl, till the raking the Inq uiſicion 3 and 
turther tound-the orher Points of the Writ, 

1. And firſt, ic was objeed, Here was no dying, ſei- 
z:d found by Office, and therefore the Office ſhall "be 
inſufficient: Burto that, ir was Reſelved, That by this 
Office the King was not intitled by the Common-Law ; 
for then a dying ſeized was neceflary : Bur this Office is 
ro be maintained upon the Stat.3z2 and 34 H.8. by torce 
of which no dying feized is neceflary ; and ſo it was Re- 
ſolved in Vincents Caſe, Anno 23 Elix. | 

2. Theſccond Obj:Rion w1s, It doth not appear that 
the Wives Eſtate centinued in ker till che Earles deaths 
for the Husband and Wife had aliened the ſame to ano+ 
ther, and rhen no primer ſeizin ſhall be, as is agreed in 
Finehams Caſe, And to that it was Reſolved, That the 
Office was ſufficient,prima facie, for the King, hecauſe ir 
i3 a thing collateral, and ne point of the Writ: And if 

O 3 ſuch 
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ſach Alienation be, the ſame ſhall come in of the othe® 
Part of the Alienee,by a Monſtrans de droit. And the Caſe 
a& Bar is a ſtronger Caſe, becauſe it is found, the Coun- 
tclsrook the Profits trom the death of George the Earl, 


till che finding che Office, 
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Trin, 7 Fac, Regis, In the Court of Wards ; 


Honry Wills ſeized of the 4th Parr of the Mannor of 
W;ylan {yi8 thc County ot Þ: von,holden of Q.£l:x.in C0 
Cage lenure 74 C4p4tcy of rhe ſaid 4h parts entcofted Za- 
thy Iriſh, and others, and their Heirs, ro the uſc of the 
ſaid Hay tor his Life; and aticr his Deccaſe to Thom us 
Wills bis iccond Son in Tail, and after tothe uſc of Riche 


ard :1i{ls, his youn 
H ny (1 (cizcd as afo 
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by Office, And the Queſtion was, It the King ought to 
have primer ſcizin in this Caſe, that Livery and Oufter 
fe myne (hould be ſued by the Statutes of the 32 ard 34 
H.8, And it was Reſolved by the two Chict Jultices, and 
the Chief Baron, that not ; if inthis Caſe by the Com- 
mon-Law no Livery or Ouſtcr le main (hall be ſued , and 
that was avreed by them all,by the experience and cou ſe 
of the ceurlfF, Sce 21 Blix, Dyer 362. and 4 Eliz, Dyer 


v13 
And two Preſidents were ſh:wed, which were Decreed 
In the ſame Court, by the Adwice of the Juſtices, Afiſt- 


ants to che Courr, 


One in Ty/n. 16 Eli. Thomas Stawvely enfeoffcd,'l;liam 
S: vil-y 2nd Thamas Law,ot the Mannor of Ryndly in Not- 
ti-gh ſhir.on condition, that they re-enfcoffe the Feot- 
fo: and h.s Wife for their Lives ; the remainder to Thenas 
Stwy ly, $ n and Heir apparent of the Feoffer in Fee > 
Which Maanor was holden of Q. Elizcb:th, in Socage 
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Tenure in capite ; And it was Reſolved, Thar no Livery 
er Outer |: maine,ſhall b: ſued in ſuch Caſe, becauſe of 
the laving ot the Stat. $32 H.8, The words whereof are, 
Saving &c, to che King &c. all hi; Right &c, of promer 
ſcizzazand reliet &c, tor Tenure in Socage, or of ch* na- 
cure of Tenure in Socage un Chict, as herecotore hath vin 
uſed: Pur there was no Cuſtom betore che A for the 
King to have primer ſeiz4ay&c. 

Another Pcefident was in Piſch, 37, Eliz, inthe Book 
of 0 ders, fol. 444. where the Caic was, That Ham 
Alltt was (erzca ut certain Lands in P'iſey, called Lund- 
ſey, holden of the Queen in Socage Tenure .n Chicty' and 
by Deed covenanicd to fland ſe;ztd to the ule of his wife 
for life, and afterwards ts the uſe of Richard his youns 
ger Son in Fee, and dy:d, and-all was tound by Office ; 
and it was Reſolved ut ſupra, But the Doub: ot the Caſe 
at Bar was, becauſe H:;y rhe Feofftor had a Reve: fion 
in Fee, which deſcended ro the ſaid #illians his cldeſt 
Sn, : 


_— —_—_—— 


Trio. 7 7acobi Reg's. The Caſc of the 
Admrilty. 


A B.ll was preferred in the Star-Ch:mber againft Sir 
Richard Hawkins, Vice- Admiral of the County of De- 
venzand was charged, that one {ia Hult, and others, 
were notorious Pyrates upon the H zgh- Szas, and ſhewed 
\n certain what Pyracy they had committed ; That the 
ſaid Sir Richard Hawkins knowing the ſane, did receive 
them, and aber,& comtort them , ard for Bribes ſuffered 
them co be diſcharged ; And what Offcnce that was,the 
Court referred to the conſideration of the two Chict Ju= 
ſtices, and Chief Baron, who heard Councel of horh fides 
_ days at Scrgeants Innez And it was Reſolved by 
men's 


O 4 1.That 


7 


A * 
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7. That the Admirals, by the Comnon-Law, ought 
not te meddle wich any thing done within thc Reaimy 
bur onely wich things done upon the $:z8; and that ap-= 
peareth tully by che 13 R.z cap.5. and therewith agrees 
2 H.4.c.11.and 15 Riz.c-3. So alſo. z H.5.c.6. 5 El; 
F- 5. and this agrees with St :mf. fol. 51. 8 Ed. 2. Coronts 
” Sec Pls, Com. 37 b.z R:3.12, 30 H. 6.8% by Pri- 

ot. ; 
2. Ic wag Reſolyed, That the $:aiures are ro be in- 
rendcd of a Power to !:10ld Plea, nor of a Power to award 
Execution 2 tor notwithſtanding the ſaid Scarutes , the 
Juoge ot che Admiralty may do Execution within the 
Boey of the County : And theretoie 19 H.6 7 the Caſe 
wa» #. T. at \outhwark, afh.med a Plain ot Trelpals in 
the Aomiralty agai«ſt 7. 8, ot a Treſpaſs donc upon the 
High-Sca : Whcreupon F. B, was Cited to appear at the 
commun day nextenſuig ; at which day, the ſaid 7.P. 
mad- dr12ult; And accoiging ro the ufage of the Court, 
the (a1. * B., was amciced to 20 Marks: Whereupon 
Command »as made to P, as Moifter ot the ſaid Cour, 
fo rake :ne Goods of the ſaid]. B.to mak: agreemen' with 
the atoreſaid W.T, by torce of which, he, tor the ſaid 25 
Marks,took 5 Cowes, ard 1600 Sheep, in Execution tur 
the ſaio M-1ncy,in the County of I eiceſter. And there it is 
tolden by Newton,and the whole Cour! That the Statutes 
reſtra'n the puwer of the Court of Admiralty , to hola 
Plea of a thing done within the body of the County ; but 
they donor reftrsin the Execution of the ſame Court to 
be ſery:d upon the Lanus. In which Caſe, theſe Points 
wee Reſolved, 

1. Th uh the Court of Admiralty is not a Court of 
Recora (icc Byooks Error. 77. acc. ) yet by Cuſtom of the 
Court they niay amerce the Detenuant for his detaultyby 
their diſcrecjon. 

2. That they may make Execution for the ſame, of 
the Goods of the Detendant, in corpore Comitatus ; and if 
he have not Gocds, may arccſt his Body, 

But 
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But the grea' queſtion berween them was , If a man 
commit Pyracy upon the Sea, and one know:rg thereot, 
receive and comfort the D:t:nd int in the Body of the 
Countyzif the Aemiral, and other the Commiſſioners by 


the AR 28 H.8. cap.16. may proceed by Inoidtment and /5. 
ConviRion azainſt the Receiver and Abcrnergthe Offence 


of the Atccfliry having his beginning within the Body of 
the County, Aud it was Relolves by-th.m, Thar luch 
a Recciver and an Abciret, by rhe Common-Law, could 
not be indifted and convifted ; becauſe the Commone 
Law cannoc take Cognizance of the Original Offence, 
being done out of the Juriſdiftion-of the Common- Laws 
and where it cannot puniſh the Principal, ir cannot pu- 
niſh tht Accefſary 2: And therefore Coke Chict Juſtice re- 
porced ro them a Caſ: which was. in Suffolk, 28 Elit, 
where Butler and orthers,upon the Sea, next to the Town 
ef Layfteff. robbed divers ot the Hucens Subj. Es of their 
Goods, which thy brou kr into No ſolk, and there were 
apprehended and brought bifore Me , then a Jus 
ſtice of Peace in the ſame County, and upon Examinatie 
ony they contefſid a cruel and barbarous Pyracy, and 
that the Goods then in their Cuſtody, were part of the 
Goods which they had ſorrobbed :. And I was of Opi- 
nion, that in that Caſe ir could not be Felony punith- 
a ble by che Common- Law, becauſe the Original A was 
nor off:1 c:, whereof the Cominon-Law taketh know- 
ledge ; and then the bringing chem into the County,could 
not make the ſa1ne Felony puniſhable by 'our Law 3: Yet 
I committed them to the Gaol, untill the coming of the 
Juſtices of the Aſſizes: And at the next Aﬀizes , the 
Opinion of 7;ay Chict Juſtice , and Per1am Juſtices of 
Aſhiz*, was, agreeing with Me ut ſupra: and thereupon 
they were con mitted to Sir Robert Southwel, then V ce- 
Admiral for thoſe Counties : andthis, in efteR, agrees 
with Lacies Caſe : which ſee in my Reports cired in Bing= 
bam”s Calcyz Rep.93. and in Conſtables Cale, C. 5, Rep. 
IO7, 


Sees 


m 


SA. 


54. 


See, Pyracy was Fclony, 46 Afi.25. by Schard,where a 
Caprain of 2 Ship, wick ſome Enzliſh-m«n, robb'd the 
Kings Subje&s upon the High-Scas ; and he ſaith, *twas 
Felony in the Norman Captain, and Treaſon in the Eng- 
Ith.men,which is to be underſtood of Petit-Treaſon: and 
therefore in that Caſegthe Pyrates being taken, the Nor- 
mm Caprain was hang'd,and the Engliſh drawn & h2:ng'd; 
as appears by the ſame Book, Sce Stamford Lo. , 


ps 


—C"—_ — —— ——  — 


Trin, 7 Jac. Regis ; In the Common-Pleas,Pectus 
and Gpdſalve*s Caſe, 


In a Fine levyed, T/izity Term , Anno quinto of this 
King, berween Fob Pettus Eſq; Plainiift, and Richard 
Godſalve, and wv hers, Deter cc ants of the Mannor ot C.1+ 
Pre, &c. in Norfolk, where in the . hird Proclamation, 
upon the Foot of the Fine, the ſaid Proclama ion is laid 
to be made in the fixth year of the King that now is, 
which ought co have been 4430 quinto: And the fourth 
Proclamation is altogether lefr our; b«caulſc wpon view 
of che Proclama'ions upon Doſes upon! Record, not Fins 
ejuſdem Termini per Juſticiarios, remaining with the Chi- 
re-raph'y. @c. it appeareih, ce ſaid Proclamations were 
duly made x rh-refore it was acjudged, that che E: rours 
afore{iid ſhoula be amended and made to agree, as well 
with the Pr clamation, upon Record of the Fine, "ard 
Entry of the Berk, as with the other Proclai ations in 
Dorf .&c.And this was done, upon the Motion of Haugh- 
fo S:rgcant, 


Ce coo. 


— — ——— —_—_—_—— 


M'ch. 9 Zac, Regis. 14 the Court of Wards, 
Samme'*s Caſe. 


Tal: Samme”s being ſciz.:d of Gravy Mead, by Copy of 
Courc-Rull, of the Mannor of Tolliſham the Great z of 
which 
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which Sir Thomas Beckiagham, 8c. and held the fame of 
the King by Knights Scry.ce in capite; Sir Thomas by 
Decd indentcd, dated 22 Decemb. 1 Zacobiz berween him 
of rhe one part,and 7ohn Sammes and George Sammes, Sor 
and H:ir ot John, on che ocher part, did bargaingſcll,en- 
feoffc, &c, to Fob Sammes, the ſaid Mead, call:d Gravy 
Mead, to hold to the ſaid Jobs S.:mmes, and George Sams, 
and their H:irs and Aſſigns, co the evely uſc of the ſaid 
John and G: orge,and their Heirs and Aſſigns for ever; and 
Sit Thomas, by 'che ſame Indenture, covenants, to nake 
further Aﬀurance to the ſaid Johs and Geo-ge, &c. and 
Livery and Scizin was dcliver'd accordingly, 

Jobs Samaes the Father dycch,George Sammes his Son 
and H:ir wichin Age ; the .Queſtion was, Whether Geo, 
Sammes. ſhould be in Ward to the King,or no: And in 
this Caſe three Points were Reſolved, 

I. Foraſmuch,as G'orge was not named in the Premiſ. 
ſes, he cannor rake by the H-bendum; and the Livery, 
according to the Indeniture, gives nothing to Georges it 
being co him as void ; but though the Feoftnent be 
g£00d onely ce John and his H:irs, yer the ule limited to 
John and G: org:,and their Heirs is good. 

2, If:}ic Eitaie had been conveyed to John and his 
H-irs,"y the Releate.&c, as it may well be to a Tenanc 
by Copy of Cuurt Ruil, the uſe limited co them is 

vod, 
, 3. Burt the third was of greater doubr, If in this Caſe 
the Father and Son were Joint-Tenants , or Tenants in 
Common : And it was Reſulved, That they were Joint- 
Tenants, and that the Sen in the Caſe a! Bar thould 
have the ſaid Grange by the Survivor : for it az ihe Com- 
mon=-LawA.aad bcen enfceffed,to the uic of him & B.and 
their Heirs,though that he was.gnely ſeized of the Land, 
the uſe was joincly co A.and B. for a uſt ſhall nor be ſu- 
ipended or extin&t by a ſole $*izin, or Joint Scizin of the 


Land : and thergforcy if A, and B, be enteofted ro the ” 
0 


$5. 
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of A. and is Hens; And A, dyeth, the entire uſe ſhall 
deicend to his Hers ; as appears 13 H. 9. 6. in Stoner's 
Cale; and by the Statute of 27 H. 8. cap. 19, Of 
Uſes. 

And when it was ſaid;thac the Eftate of the Land which 
the Father hath in it,as to the moiety of che uſc, which 
he himſclt hach,ſhal! nor be deveſted our of him. To thar 
x was Anſwered and Reſslved, Thar, that ſhall well be ; 
for ifa man make a Feoffment in Fee to one, to the uſe 
ef him and thc Heirs of his body, inichis Caſe, for the 
bentfi: of the iſſue, the Statute of &ſcs deveſts the Eilace 
veited in him by Common-Law, and executes the ſim: 
in hi:-ſelf by force of the Starure : And it is to be known, 

that an Uſe of Land (which is but a pernency of Prehirs ) 
$ no new thing, bur pait of that which the Owner of 
the Land had: and ti:erctore if Tenane in Borowgh- 
Engliſh,or a man ſcized en the part of his Mother, mz ke 
a Feoffment to another without confideration, rhe youn- 
ger Son in the one Caſe, and the Heir, on the part of the 
Mather, on the other, * ſhall have the ulcyas they ſhould 
have the Land it {c1f,if no Feoffment had ben mace; as 
It is holden 5 E.q.7., S* 4 and 5 P.ind M. Dyer 163. 
See "enwick and Milford*s Caſe,Tris. 31 Eliz. Soin 28 
H.8, Dyer 11. the Lord Hoffes Caſe, 13 A. 7. 6. by But- 


tr. 

So in the Caſe at Bar, the Uſe limited ro the Feoffec, 
and anorther,is nor any new thing, bur the pernancy of the 
old profics ot the [and, which may well be limited co the 
Feoffee and another jointly, Bur if the uſe had been oncly 
limited to the Feoffee and his Heirs there, b:caule there 
1s not any Limitation to anotherf perſon, nec in pr.-ſcnti 
wec in future, he ſhall be im by force of the Feeft- 
ment, 

And it was Reſolved, That Joint-Tenants migk» be 
ſcized ro an uſe,though they come to ir at ſeveral Gtinm«:2 
as if a man mak: a Feoftmient in Fee ro the uſe of hic+» 
ſelf, and ro ſuch a Woman which he ſhall after marry. 
ft 
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s for term of their lives,or in rail,or in fee 5 in this Caſe 
JM if he marry a Wife atrer, ſhe fhall cake jointly with himy 


though they take the uſe at ſcyeral times, See 19 Elite 
h Dyer 340. bur otherwiſe it is of Eſtates,which paſs by the 
;h Common-Law ; as 24 Ed.z. Joyner in Attion 10. Ia 
F Grant be miade by Deed to one rw anfor life, the remain- 
# der to the right Heirs of A.and B. in Fee, and A. hath 
ſe Iſſue and dyerh, and afterwards B, hath Ifſuc and dyerh, 


Cc and then Tenant tor Life dycth ; in thar caſe, the Heirs 
© of A,and B.are not Joymt-Tenanrs ; becauſe by the death 
T of A. the remainderzas to one moiety, veſted in his Heir, 
n, and by the death of B, the other moiety veſted in his 
y Heir at ſeveral times, 
ot And upon the whole matrer,ic was Reſolved, That be-= 57. 
h- cauſe in the principal Uſe, the Farther and Son were 
ke | Joint-Tenanrs by the Original Purchaſc, that che Sonne 
n- having the Land by Survivor, ſhould not be in Ward, and 
he accordingly it was ſo Decreed, 
Id 
as EL 
3+ Paſch, 39 Fliz, Rot. 233. In the Kings-Bench, s 
- Collins and Harding's Caſe. }. 
=—— . 
The Caſe was ; A man ſeized of Lands in Fee ; and 
[2 alſo of Lands, by Copy of Cour:=Roll in Fee, accordi 
he to the Cuſtom of the Mannor, made one intire Demile 
he of the Lands in Fee, and of the Lands holden by Copy, 
ly according to the Cuſtom to Harding for years, rendring 
To- one intire Rent, and afterwards the Leffor ſurrendred 


ts the Copy-hold Land to the uſe of Collins and his Heirs* 
F. and at another time granted by Deed the Reverfion of 
the Free-hold Lands to Ceflins in Fee, and Harding at- 


be torned + and afterwards, for the Rent behind, Collins 
52 broughr an ARien of Dcbr for the whole Rent; Andat 
” was obje&ed, Thar the reſervation of the Rent was an 


y, #* entire Contra ; and, by the AR of the Lellce, the ſane 
GL Canact 
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cannot be apportioned : and therefore it one d-miſe 3 
Acres, rendring 3 s, Rent, and afterwards bargains and 
ſel!s che reverſion ot one Acre, the whole Rent 13 gone, 
becauſe the Comra& is entire, &c, Ailo the L:flec by 
that ſhall be ſubj<& co two Fealcics, where hs was ſub- 
je& bur roone betore. 

To theſe Points, it was anſwered and Reſolved, Thar 
the CentraRt was not cntire, but thac ihe lame by AR of 
the Leflor, and Conſcn: of the Leflee, might be divided 
and ſevered ; for the Rent is incident tothe Reve: fivn , 
and the Revcrſion is ſeverable, and by con{-quence the 
Renc alſ@ : for acceſſorium ſequitur nituran ſul principUlis, 
And as to the two Fealties,to that the Lefice thall be fub- 
jcR,though the Rent ſhall be extin& 3 tor Fealty is by 
neceflicy of Law incident to the Reverſion'z bur the Rent 
—_ divided, pro Tata portionis, and ſo it was adjudg- 
ee. 
And it was alſo adjudged, Thar though Coll;ns come to 
the Reverſion by ſeveral Conveyances, and art ſeverall 
times, yer he might bring an Aion of Debt for the 
wholc Rent, Hill.43 Elix. Ret.243. Weſt and Laſſels Caſe, 
So Hl. 42 Eli. Kot, xo8, in the Common-Pleas, Ewer 
ane Moyl-s Calc, , 

Note, It was adjudged, 19 Eliz, in the Kings-Bench, 
tha: where one «drained a Prohibirion upon Preſcripri- 


en, de mode Decimandi; by payment of a ſum of n;oney, 


at a certuin day,upen which Ifluc was taken, and the Ju- 
ty toynd the mod:cs Decimand: by payment ot the ſaid ſum; 
bur at anorh<: day,ihe Calc being well debated; atlaſt, 
it was Reſolved, That no Conſultation ſhould be granc= 
ed , for thouzh the day of payment may b2 miſtaken , 
yet a Conſulcation ſhall nor be granted where the $9{ri- 
tual Court hath not Jutiſdition of the Caulc, . Tanfi:ld 
Chicf Baron hath the Reporc of this Caulc, 
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In an Fyeftiore Firme, the Writ and Declaration were 
of two paris uf certain Lands in Hetherſ.t and Windham 
in the County of Norfolk ; and ſaith, not 1n two parts, in 
three parts to be divided : and yer it was good as well in 
the Declaration as the Writ ; for without queil 10n the 
Writ is good, de du.ibus partibus, generally, and ſo is the 
Regiſter, See the 4 E.3.16%. 2 E.3.31. 3 Aſs. 1. 10 Afi. 
12. 10 E,3.511. 11 Af.21. 11 E.3. Be. 478, 9 He 
6.36. 17 E.4-46. 19 E.3.Bre. 244. And upon all the 
ſaid Bucks it appears, that by the Intendment and Con- 
itru&.on of the Law, when any parts are demanded , 
without ſhewing, in how many parts the whole is dividedy 
that there remains bur one part undivided, But when any 
Demand is of other parts in other form, thcre he oughe 
to ſhew rhe ſame ſpecially, And according to this dife 
ference, it was reſolved in 7o;dan's Calc in the Kzngs- 
Bench ; and accordingly Judgment was given this Term 


in the Caſcar Bar, 
4 


Mick, 7 Zac. Regis ; In the Common: Pleas, 
Mntton's Calc, 


An A&ion npon the Caſe was brought againſt Muttors 
for calling the Plaintift Sorcerer and Inchanjer, who plead= 
ed Nt Guiltyz and it was found agaiaft to the Damage 
of fix per ce, And it was holden by the whole Court in 
the Commo: Pleas, that no ARion lyes for the laid 
words 2 tor —_—_ eſt que per ſurtes futura prenuictate 
Inchanuiy is words aut vebus adjunttys alinnid pretey ade 
turam moliri. See 45 Ed. 3.17. One was taken in South« 
wark,with the Head and Viſage of a dead mangand with 
a 
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a Book of Sorcery in his May! ; and he was brought in- 
to the K/ngs-Bench before Knevet Juſtice, bur no Indi» 
m<nt was tramed againſt him; for which the Clerks 
made him [wear never after ro commit Sorcery, and he 
was ſcat co Priſon 5; and the H*ad and Book were butn'd 
at Tuth:l at the Priſeners charges, 

The ancient Law was, as by Brittos app:ars, that who 
were atrainred ut S1rcery were burned 53 bur the Law at 
this day is, they thall on:ly be flacd and impriſoned, So 
if one call another W.ch, an Action will nor lye + But 
if one ſay, Sh is a itch, m1 hathbewitch d ſ-ch a one to 
death,an A&ion upon the Calc lycs, if intruch the party 
be dead, Conjurationy in the Stat, 5 Elix, cap. 16. is ta « 
ken for Invocation of any evil and wickcd Spirits,and the 
ſame by that AR is made Felony z But Witchcraft, In- 
chan:menr,Charms,or Sorcery, is not Felony, if nor by 
them any perſon be bi led or dycth, 

The fi. ſt S:acuce made againſt Conjurition, Witchcraft, 
&ec. was the ARt 33 H,8.c.8, and by ic they were Felony 
in certain Caſes ſpecial ; but that was repealed by the 
1E4.,6.6.13, 


Mich. 7 Jae. Regis. Iz th: Court of Wards,Sir 
Allen Percy's C:ſe, 


Sir Joh: Fitz, and Bridget his Wite, being Tenants for 
life, of a Tenement called KamHams, the remainder to 
Sir Jobz Fitz, in Tail, the remainder to Bridget in Tail, 
the reve: fhon ro Sir Johz and his Heirs: Sir John, and 
Bridget his Wife, by Indenture demiſed the ſaid Tene- 
menc to #illiam Sprey tor divers years yer to come ( ex- 
cept all Trecs of Timber, Oakes and Aſhes, and liberty 
ro carry them away) rendring Rent, And afterwards 
Sir Johz dyed, having Ifſue May bis Daughter , now 
Wite of Sir Aken Percy Knights andatterwards = 

ai 
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ſaid william Sprey demiſed the ſame Tenement to Sir Al- 
len for 5 years. The Queſtion was, Whether Sir Alert 
having che. immediate Inheritance in right of his Wifes 
expe&ant upon the Eſtate for the life of Bridget 3 and alſs 
having the Poſſeſſion of the ſaid Demiſe, might cut dow 
che Timber. Tree-, Oakes,and Aſhes > And it was ob- 
jeQedzhe might well do it ; for it was Reſolved in Sa#5 
ders Caſc,in the 5th Part of my Reports, That it Lefſ.e 
for years or life, affigns over his rermi or Eſtare to ano 
ther,excepring the Mines or the Trees, &c, that the Ex- 
ception is void, Bur ic was anſwered and Reſolved, by 
the rwe Chief Juſtices, and the Chief Baron, char ih the 
Caſc at Bar, the Exception was good without queſtion z 
b:cauſe he who hath-che Inheritance, joyns in the Leale 
with the Leſſee for life. And it was furcher Reſolyedg 
Thar if Tenant for life Leaſcth for years, excepring the 
Timber Trees, the ſame is lawfully and wiſely done ; tot 
otherwiſe, if the Lefiee or Aſſiytnce cur down the Tretsg 
che Tenanc for Life ſhould be puniſhed in Waſtz and 
ſhould nor have any remedy againſt the Lefſee tor _ 
But when Tenant for lite upon his Leaſe cxcepreth the 
Trees,it they be cut down by the Lefſor, the Lefice or 
Aflignee (ball have an ARion of Treſpaſs z DQuare vi & 
arms, and ſhall recover Damages according co tis loſs; 
And this Caſe is nor like the Caſe of $:nders ; -for there 
the Leffee afſi;,ned over his whole Intere's and therefore 
could not excepr the Mines; Trees, 8&c. Bur when Tenanic 
for life leaſes for years,excepr "the Timber Trees; the 
lame remaineth yer annexcd to his Free-holdzand he may 
command rhe Leffce to take them for necefſacy Repatae 
tions of his Houſes, And in the ſaid Caſe of Sanders; 
Judgment is cited berween Foſter and Miles Plaitt- 
tifts,and Spencer and Bourd Defendants ; Thar where Leſ- 
ſce for years aſſigns over his Term, except the Treesy 
that Waſt in ſuch Ciſe ſhall be brought againſt the Af 
ſignee : Bur in this Caſc,wichour queſtion, Waſt lycthi 
againſt Tenant tor life,and ſo there is a differences 
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Mich, 7 Jas, Regis, 1: the Court of Wards ; | 
Hulme's Ceſc. 


The King (in Right of his Darchy of Lancaſter)Lerd; 
R cha d Hulms ( iciz'd ot the Mannor of Male y 1n 
Cuun'y 0: Lancaſter, holden of the King as ot hus Durchy 
by Kaghts $:rv-ce) Meſne, ard Ribert Male ( ſeizcd of 
Leinds in Male huld » ot the Mere, as ot ' i» ſaid Mannor 
by K "Ights $-: vic ) Tenant : Kicbard Hulme dycd; afrer 
whole deah 31 H, 8, it was teud, that he dycd ſcizcd 
of the ſai M-lualty ; and that che lame delcendes to Ed- 
ward hs Son aid Heir within Ages and found the Te* 
ure atortſaid &c, And during non:ge, Kebert Male 
dyed (ized of the ſaid Tenancy peraveil, and that the 
ſame d:ſcrnd-d to Richard his Son and H:ir { as was 
found by Officc 2x5 H.8.) wi hinage ; and that the ſaid 
Tenancy was holden of che King, as of his ſaid Durchy, 
by Knights Service ; whereas in truth the ſame was hol- 
den of Edwa'd Hulmrythen in Ward of the King, as of his 
M-ſoalcy,tor which the King ſcized theWard of the{Heir 
ot che Tenant, And aticrwards, Anno quarts Jacobi Re- 
$i - w37,1fter the death of Richard Malezthe lineal Heir of 
Robert Male. by another Office it was found, that Richard 
dyed ſ.jz-d of the Tenancy,and held the ſame «f theKing , 
2s of bi. Durchy,&c his Heir wichin age + Whercupon 
Rich rd Hul re,Cozen and Heir of the ſaid Richard Hulme 

eferred a B-'] ro be acmitred , ro traverſe the Office 

nd 4 Fac R gis. And the Qu. ſtien was, Wherher the 

Office twunc 35 H.8. be avy Eſtoppel ro the ſaid Hulme ? 
or if that Geſaid Hulme ſhmuld be firſt driven to Tra+ 
ve {= char, 

And ir was obj &ed, That he oughtfift rotraverſe the 
Office of 35 H.8. as in the Caſe 26 E.z.65.And that the 
6 R Offics (hail Rand as long as the ſame renmaines in 
force, T 
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To which ic was Anſwered and Reſolyed, by the tw® 
Ehicf Juſtices, and Chict Baronzand Court of Wards 5 
Thar the findi-.g of an Office is not any Eſteppel, for 
tha is bar an [rqueſt of Office, and the party grieved 
ſhall have a Traverſe to it ; Bur when an Office is found 
falfly, that Land is holden ofthe King by Kaighes Ser- 
vice 42 ca/ite, or of the King himſelt in Socage, it the 
Heir luech a general Livery,it is holden 46 Ed. 3.12.by 
Mon bray acd Pcſ.y,char he ſhall nor after adde, thac rhe 
Land is not told: n of the King : Bur that is E- 
ftoppel ro the Heir hiniſclf, and (hall nor conclude his 
He'r : for ſo ſaith Mowbray himſclt expreflly, 44 4ff, pl. 
35. Ser H. 4.6.6. S033 H, 6.77 Andrnere is no 
Book that ſaith, thac the Eftoppel ſhall erdure longer 
than his lifez but that is to be intended of a general Li-. 
very ; bur a ſpecial Livery ſhall nor conclude one, And 
if a Jury find fa!ſly in a Tenure of the King, the Lord, 
of whom the Land is holden, may traverſe that Office, 
Or if Land be holden of the King in Socage, &c. the 
Heir may traverſe the laſt Office z for by thar he is 
rieved,and he (hall not be driven to traverſe ch: fir. Of 
bo And when the Father ſues Livery and dyes , che 
Concluſion is cxecured,and paſt, as is aforeſaid, 

And note, there is a ſpecial Livery, bur that proceeds 
of the King*s Gracezand is not the Suit of the He:r ; and 
the King may grant ic cither ar full ag*, beforc etate pro- 
banda,oc to the, Heir wichin :ge, as appears 21 E.3.40, 
And that is general, and ſhall not comprehend any Te- 
nurezas the ſeveral Livery doih 3 and therefore ir is nor 
any Eſtoppel without queſtion ; Sce the 33 H. 8. cap 22, 
23 Elin, Dyer 177. h 

It was alſo Reſolved in this Caſe, that the Office of 
35 H. 8, was noctraverſable ; for his own Traverſe ſhall 
prove, that the King had cauſe ro have Wardſhip LY 
reaſon of Ward, And when the King comes ta the Pol- 
ſiflion by a falſe Office, or orhermiſts if it appears che, 
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King have ny other Rizhe ro have the Land ther-,none 
ſhall craverſe che Office or Ticle of the King ; be...uſc the 
Judgmenc in the Traveiſc is, 14/8 corfederatum eſt, quod 
manus Domini R'gis amoveantur, &c, See 4 Hed. fol. 33. in 
the Earl of Kents Calc, &c, 


—— 
BD — — 


Mich, 7 Jacobi Regis, 


Note, The Priviledge, Order, or Cuſtom of Parlia- 
meat, cicker of the Upper-Huuſc,or Houſe of Commonz, 
belongs te the Determination of the Court of Parlia- 
ment ; and this appearcth by rwe notable Preſidents 2 

I, The one at che Parliament holden in the 2y H. 6. 
There was a Controverfie moved in the Upper-Heuſe, 
bzrween the Earles of A unde! and Devoaſhire, for their 
Scat-,Places,and Pre-eminences of the ſame to be had in 
the King*s Preſence,as well in Parliament, as in Coun- 
cels, and elſewhere: The King, by the Advice of Lords 
Spiricual and Temporal, commirred the ſame to certain 
Lords of Parliament, who not having leiſure ro examine 
the ſame, by the ſaid Lords Advice, referred ir to the 
Judges of the Land,to hear,ſce,and examine the Title, &c. 
and co reporc what they conceive herein, The Judges 
reported as followerhz Thar this marter (v1, cf Ho- 
nour and Pre-eminency between rhe two Eatles, Lords of 
Parliament ) was a marter of Parliament, and belonged 
roche King and his Lords in Parliament to be decided : 
Yer being ſo commanded, they ſhewed what they found 
upon Examinatien,and their Opinions thereon, 

Another Parliament, 31 H.6. 6:h of March begun , 
and after ſome continuance, was prorogued to the 14 of 
February z and afterwards in Michaelmas Term, the ſame 
31 H. 6. Thomas Thorpe, Speaker of the Commons Houſe, 
was condemned in the Exchequer,in tooe |. Damages,ac 
the Duke of Buckingbam's Suit, for a Treſpaſs _ ro 
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him. The x4th of Feb. the Commons moved in the 
Uppcr- Houle,that their Sp: aker might bc ſcr at lib.riys 
to «xc Ciſe his Plac! ,8&c, The Lords refer it torche Judges, 
and Fort:ſcue avd P;1joit, the two Chiet Juſtices, in che 
Name ot all the Judge:, anſwer'd, That they ought nor 
t6 cor. fiicr (bus Quettion, &c. but ic belongerh ro che 
Lordsot the Pail.ament,and not co the Juſtices, Bur as 
to their Proceedings inthe Lower Cour's, in ſuch Caſes, 
they deliver'd their Opinions, See 12 E.q.2. 


Hill. 5 Fac. Regis, 12 Cam. $t:H. Hcyward and Sir 64 : 


john Whicbrook's Caſe. 


In the Caſe berve n H yward and Sir John Whitbrook, 
in the Sta;-Chamber, the Det ndant was counviſtcd of di- 
vers Miſdemeanours, and F:nc and Impriſonment impo- 
{cd en himgand Damages to the Plaintiff, And it was 
moved, hat a ſpecial Proceſs might be made our of that 
Court, to levy the ſaid Damages, upon the Lands and 
Goods of the ſaid Dertendanc, And it was referred to 
the two Chiect Juſtices, whether ayy ſuch Proceſs mighr 
be made ; who this Term moved the Calc to the Chief 
Baron,and the reft of the Judges and Barons ; and it was 
enanimouſly by them all R:ſulved, That no ſuch Proceſs 
could or ought co be made, n:ither tor che Damages, nor 
tor the Coſts given to the Plainciff, the Court having no 
ſuch power,bur onely to keep the Defendant in Priſon rill 
be pay;them, For, for a Fine duc to the King, theycae 
m.ke nv Proceſs to levy ir ; bur they eſtrear ir into the 
Exchequey,which hath power by Law to write forch Pre 
ceſs,&c, Burif a man be convigt jo the Star- Chamber for 
Forgery, upon the Scar, 5 Eli” that Caſc, for the 
doub'e Coſts and Damages, an "Engliſh Writ ſhall be 
made,direRted to the Sheriff, &c, reciting the ConviRtie 
on, and Starute for m_—_ the ſaid Coſts and _ -- 
5 C 


bs. 


/ 


/ 


214 Morſe & Webb's Coſe. Lib.1r3. 


&c. and ro bring the money inte Str- Chamber, and che 
W ric ſhall be ſcaled with the Great Seal, and the Teſte 


of the King, Thc like Reſolucion was in Langdal:*s Caſe 
in that Courr, 


Q— 
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Hill. 7 7c. Regis. In the Commen-Pleas, Morſe 
axd Wcbb's Caſe. 


In a Replevin brought by Tobn Morſe, againſt Rob: re 
Webb, of the taking ot two Oxen the laſt day of Novemsb, 
3 Jac. reg': auncy in 8 place called the Downficld in Lud- 
dingtonin the County of Worceſter ; The Detendant , as 
Bayl:ft co :"i{l;am Shcringtos Gent, made Conuzance, bee 
cauſc the place where, 1s an Acre of Land, which is the 
Freehold of che ſaid #iKiam Sherrington, and for D3- 
mage fealants,&c. In Bar of which Avowry, the Plain- 
rift ſaid, That theſaid Acreof Land is parcel of Pown- 
field, and that he bimſelf, at the time and before th<ra+ 
king &c. was, and is yet ſcized of rwo Yard-Land,with 
the Appurtenances, in Luddipgter ; and thar he, and all 
thoſe whoſe Eſtate he hath in the ſaid 2 Yard- Land,time 
our of mind, &c, have uſed ts have Common of Paſture, 
per to'am contentamyof the ſaid Place called che Downfield ; 
whcereot &c, for 4 Beaſts ealled Rothey-Beaſts, and two 
Beaſts called Ho:ſe-Brafts, and tor 60 Sh:ep, ar certain 


/ times in the Year, &c. And that he put in the ſaid two 


Ox:a to uſe his Commor,&c, And the Detendant main. 
tained his Avowry, and traverſed the Preſcripriony u 
which the Parties were at Ifſuc, and the Jury found & 


_ —Fpecial Verdi : That before the taking one Richard 


Morſe, Father of che ſaid Jobn Morſe now Plaintiff, whoſe 
Heir he is, was ſcized of the {aid rwo Yard-Land, and 
had Common of Paſture, &c, as js before alleadged,and 
ſo ſeized the ſaid Richard Morſe, 20 Eliz, dermiſed ta 
William Thomas,and Joby Fiſher divers parcels of the ſaid 
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two Yard-Land; to which &c. viz. the four Butts of 


Arable, wich the Common and lucr- Common to the 


ſame belonging, for 400 yea's : By force wherey' T7, 
jr Ay 1 0. 


ſaid 1Uliam Themas, and [obn Fiſher, cluires &E, 

dyed; whereby the Pufl fliow and Revefion of the ſaid 
two Yard-Land deſcend'd co Jobs Morſe nuw - Plaintiff» 
And if upon the whole Matter _ Mo {: now hath, and 
at the time of the raking, &c. had Com non of Paitu.e , 
&cc. for &c. as to the ſaid rwo Acres of Land, with the 
_— nanceszin Law or not, the Juty pray ihe Advice 
ot che Courc, 

Note, This Pl-a began T, n.g Jac.Rot. 1405. and ups 
on Argument at the Bar and Beach, 

1. It was Reſolved, by the whole Courr, That ir 
ought to be found againſt the Defendant , who bad ira- 
verſed the Preſcription 2 For though all the two Y.rd- 
Lands had b:end: miſed tor years, yer the Prelcripuuon 
made by the Plaintiff is true: Bur if he would iakc ad- 
vantage of the matter in Law, he ought (cont: ling the 
Common) ts have pleaded the ſaid Leaſe; bur when he 
eraverſech che Preſcription, he cannot give the ſame in 
Ev:denee, 

». Reſolved, That if the ſaid Leaſe had been ple1d- 
ed,that the Common, dur ng the Leaſe for years, is not 
ſuſpended or diſcharged; for eac of (hm ſhall have 
Comm on rateable,and in ſuch manner, ,that the Land in 
which &c. ſhall not be ſurcharged, 

3. Rcſolved, That Common apprndant ro Lard, is 
as much as to ſay for Cartel leuan aud couchant upon 
the Land,in which &c, 

4+ There is nod fference,when the Preſcription is for 
Cacrel leyanc and couchant, and tor a certain numb. r of 
Cartel leuant and couchant 3 Bur when ute P. eſcrip» 
tion js for Common 12ppurrenant to Land. the: e a cerian 
number of the Cait:1 oughc to be exp:. fd, wh.ch are 
intended by the Law to be leuant and couchant, 
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Hill; 3 Jac, Regis, In the Common: Pleas ; Hughes 
and Cromthcr's Caſe. 


In a Replevin berween Kebcrt Hugh's Plaintiff, and 


Richaid Crowther Detendanizwhich b gan Trin. 6. Zac. Ker. 


2220. The Caſc waz, Charles Fox was (cized of 6 Acres 
of Meadow in Bedſton,in the County of $:lep,'n Fees and 
To Ofteb. g Elix. lcaſed the fame to Charles Hihbens, and 
Arthur Hibbens, tor 60 years, if the {aid Charles and Ar- 
thuy ſhould io long live,and atierwares Charles dyed,; and 
if che Leaſe derermine by is death, was the Queſtion. 
And it was adjudged, That by his death, the Leaſe was 
dererrgined : Fir the life of a man is meer collaterall 
knre the Eftare tor years ; otherwiſe, if a Leaſe be made 
ro for the Lives of J. $. and J. N, S:e Fruduels Cale in 
the 5th Part of my Reports ; which Calc was afti.med 
for good Law by the whole Court, 
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Paſch. 8 Jac. Regi:. In Communi Banco;, Heydon 
and ymnith*s Caſe. 


Richard Heydon brought an ARion of Treſpaſs again? 
Michael Smith, and others, of breaking his Cloſe called 
the Moor in #gley, in the County of Eſſex, the 25 day of 
June, 5 J26. Et quandanm arborem ſuam ad walentioni 49 8. 
nuper creſgen. ſucciderunt ; The Detendants ſaid, that 
the Cloſc,and at the time of the Treſpaſs, was the Free- 
bold of Si; John Levent! rop Knight, &c. and that the ſaid 
Oak was a Timber. Tree of Jo years growth and more, 
and juſtifies the cutting down of the Tree by his Com- 
mand 2 The Plainrift replyes, and ſaith, That the ſaid 
Cloſc,and a Houle, and 28 Acres of Land in wgley, are 

Copy* 
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Copy-hold,and parcel of the Mannor of #g/ey;” &c, Of - 
which Manner, Zdward Levextbrop Eſq; Father of Sir 
Johs L:ventbrop, was ſeized in Fee, and granted the ſaid 
Hoeuſc,Lands,and Cloſe, to the ſaid Richard Heydon, and 
his Heirs, by the Rod, at the Will of the Lord, accord. 
ing tothe Cuſtome of che ſaid Mannor ; and that within 
the Manner chere is ſuch a Cuſton.c, ©ued quilibet te- 
neft5 Cuſtomer, ejuſdem Manerii pbi & beredibus ſuis ad 
u0/nntat. Pom. &s. «tots tempore ſupradifto uſus ſuit ad 
ejus libitum amputare rams emnimodum arborums called 
Pollinger5,or Husbords, ſuper ter/ts & tenement. ſuis Cue 
ſtomar, creſcen. pro lignscombuſtibili, &c. and alſo, ro cur 
down and take all manner of Trees called Pell;agers and 
Husbsrds,and all other Timber Trees, &c. for reparati- 
on of their Houſes, and alſo for ER and Cart- 
boor 3 and that all the Trees, &c. hitherto growing up- 
on, &c, were not ſufficient for the neceflary uſes atore- 
ſaid ; And that the ſaid Ri: herd Hey4ons, from the time 
of the ſaid Grant, had preſerved,&c. all Tree:,&c.grow- 
i g upon the ſaid Lands rohim granted ; and that after 
the ſaid Edward Leventh;ops death,t'ie Mannor deſcended 
to the ſaid Sir 7oha ; and that at therime of the, Treſ. 
paſs, the aforciaid Mefſuage of the ſaid Richard Heydan, 
was in decay, &c, upen which the Detendant demurred 
in Law, 

The Caſe was often argued at Bir; and now this 
Term it was argued at the Bench by the Juſtices, and 
cherein theſe Points were reſolved. 


t. Thar the firſt part ef the Cuſtom was abſurd and 
repugnant , bur it extends not to the Caſe ; for the laſt 
part of che Cuſtom, which concerns the catting down of 
the Trees,concerns the Point in queſtion ; and ſo the firft 
part of the Cuſtom is not material, And when it was 
objeted, that the pleading thar the Mcfuage of the 
Plaincift was in decay, was too general, as appears by _ 
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Book, z® Ed.q.3., To that it was anſw:red by Cook Crck 
Juſtice, Thar the ſaid Book proved th: plead-ng in the 
Caſc art Bar was Ccriaincnoagh 3 and therew.th agiers 
7 H.6.38. 34 H.6.17. 

3+ Ic was Relolves, Thar inthis Caſr, without que= 
Kioogcthere needs nor to alleadge more ceccainty 1 tx the 
* Copyholder doth nor here take it according ro tne Cu 
Kom ; but tic Lord ot the Mannor cu's it down, and 
Ro the Copyhold:r of his ber-.fir 5 and hore re 

e ncederh nor to ſhew any d: Cay at ali, out excly for in+ 
cre:fing of Damages; for the Lord d«43 the wrong 
when he cucs down the T ree which thould lei ve tor Ree 
paration\, 

3. Ic was Refolyed, That of Common-Right, as a 
thing i «cidenr to the Grant, the Copyholder nay rake 
Houſe pore, Hedgeeobricand Plough- bure, upon his Co» 
py hold, ©4ia ronceſſe uno , conceduntur omnia ſine qu bus 
zd confiſtere non pote/!: And with this agret:, 9 H. 4. 
Waſt 59. But thc ſame may be rcftrained by Cu- 
ſKomac, 

4. Ie was Reſolved, Thar the Lord, ca ot rake all 
the Timber- Trees, but he ought ro have lufficicac for 
Repargrion of che Cuſtomary Houſes, and for Plough- 
bee, &c, for otherwiſe great Depopulation will follow, 
And ic is to be underſtood, that Bete being on vid $1x6n 
Word, hath two fignifications, 

Firſt, Conmpenſatio crimings, as Frithbote fign'fies ro be 
diſcharged;Tor giving amends for breach of che Peace ; 
Manbotc, to be diſcharged of amends for che death of a 
man. 

And ſecondly, for Reparation ; as Bridg bote, Burgh» 
bote, Caſtlebote, Parkbote, &c. And it is tO be known , 
that Bote and Eftouers arc ail one. And Eflgycy is de» 
rived of the Frexch Word, Eſt:zer, 3. e. fouercy i. e. wo 
keep warms cheriſh, &c. And there arc tuur kinds of 


Eſteucrs, vit. "— 
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Firſt, Arandi, Secondly, Ardendi, Thirdly , Can+ 
Eruend;, And fourthly, Cl:udenli, vis. Plowgbbote, Fire- 
bote,Houſebote,and Hedgebote. 

5. Ir was Reſolved, That the Copyholder ſhall have a 
general ARionof Treſpaſs againſt his Lord, HV ware claw» 
ſum fregit & arbarim ſuamſucet it : bor Cuſtom hath 
fixcd it to his Eſtare againſt bis Lord, And the Copy+ 
holder, in this Caſe, hath as great an [acer in rhe 
Timber Trees,as he hath in his Mcfluage which he holds 
by Copy. And if the Lord break or ««ftroy the Houſe, 
without queſtion the Copyholder ball have an A&'on of 
Treſpaſs ayainft his Lord, Pure domun {regit , and by 
the time Reaſon tor the Timber-Trecs which are an- 
nexed co the Land, aid which he may, tor Reparati- 
on of his M fluag-, «1 elle ir cannot ſtand, Scc Trin. 49 
El'2. Rot. 37. i” B. X, buwcen Stebbing and Greſe- 
207. | Sec Taylor's Cale , in the Fourth Parrof my Res 
por's; and ice FH. 4 3- 2 H. 4. 12. 3 E. 4-15» 
2H. 6.4. 74.15. 19H. 6. 34. 11 H, 4. 38, 
11 H. 4. 23. 21 H. 7. 14. b. ac. 35H. 6. 24 
3e H. 6 Trp. 10. &c. 21H. 7.15. 11 H.4 23. 
Sce Fitz, Ti.ſpaſs. ultims in the Abridgement. And af. 
terward», the ſame Terms Judgment was given on the 
principal Caſc for che Plaintiff, 


Ly 


Paſch. 8 7acobi, In Commun Bance. 


The Pariſhioners of $t. 4/phage in Canterbury, by Cu- 
tome ought to chooſe the Pariſh-Clerk, whom they 
thoſe accordingly : The Parſon, by colour of a new 
Canon, made at the Convocation inthe {  "_ 
of che King chat now is ( which is not of force to take 
away any Cuſtome ) drew the Clark before Dre New+ 
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mat, Officiall of the Arch-Biſhop of Canterbury , to de- 
prive him, upon the Point of right Election, and for 
ethcrCauſcs: And upon thar, it was moved at the Bargto 
hav: a Prohibition; And upon hearing of Dr. Nex max, 
and kimſclf,and his Councel, a Prohibition was granted 
by che whole Courc ; becauſc the Party choſen is a meer 
Temporal Man , And che means of chooſing him, wit. 
the Cuſllome 1s alſo meerly Temporal: So as the Ofhi- 
Cial canner deprive him ; but,upon occafiongthe Pariſhi- 
erers may diſplace him. And this Office is like that of 
a Churc - Warden, who though they be choſen for two, 
yeus z yery for cauſe, they may diſplace them 3 as is held 
in 26 H. 8. 5. Ard though the Execution cf the Office, 
cunccineh Divine Service, yer the Office ut ſelf is mcer 
Temporal. Ste 3 E.z. Annuity 30.18 E. 3.27, And 
it i» to be kne*n, that the deprivation ot a wan of 2 
T:wporal Office or Place, is a Temporal Thing, Up- 
on which no Appcal lyes by the 25 H. 8. but an Af. 
frze,. asin 4 Eliy, Dyer 369. And therewith agrees 
the Book, 8 Af. Sireſes Caſe, Bur if a Dean of a 
Cathedral Church, be deprived before the Commiſſio- 
ners of the King, he may appeal ro the Delegates with- 
in the ſaid AR, 25 H. 8. For a Deanery is a Spiritual 
Promotien, and not Temporal ; And before that AQ, 
in ſuch Caſe, the Appcal was to Rome immediate- 
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Lib. 13, Prichard & Hawkin's Caſe. 221 


Mich, 5 Jacobi Regis. In Banco Regis, Prichard 7l 
and Hawkin's Caſc, 


Folm Prichard brought an Aion upon the Caſe, a« 
gainſt Kob:rt Hawkins, for Slanderous Words publiſh'd 
the laſt Day of Aveuſt, 3. Jacob. Viz, That Prich- 
ard, which ſcrves Miſtriſs Shelly, did murder Joi 
Adam's Child ( ©u1ndan lIabellam Adams meds de- 
fſunft. fli7 evjuſdam Johannis Adams de &c. inauen- 
do : ) Upon whicha Writ of Errour was brought in 
the Exchequer-Chamber, upon a Judgment given for 
Prichard in the Kjngs-Bench 3 and the Judgment was re= 
verſed in Eaſter Term, 7 Jac. becauſe it doth not ap= 
pear, that Iſabel was dead art the time ſpeaking the 
wores;for ty1c defuut.oughe to have bin in ſtead of meds 
defuntt. 


—. 
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Paſch, $ Jac. In Banco Regis ; Diſen and ye 
Bcſtncy*s Caſe. F 


Humphry Dyſon ſaid of Nicholas Beſtn:y,a Councellor ar 
Law of Grays-Iune ; Thou a Barreſter > Tho art no Bar« 
. reſter z Thow art a Barretor, Thou wert put from the Bary 
and dareſt not ſhew thy ſelf there : Thou ſtudy the Law ? thou 
haſt as much Wit as a Daw. Upon Not Guilty pleaded,the 
Jury found for the Plaintiff, and gave 23 {, Damages; 
upon which Judgment war given : and upon Wrir of Er- 
_ , in the Exchequer- Chamber, the Judgment was af* 

mee, 


Paſck, 


Ty Smich & Hill's Coſe, Lib.13; 


© 
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Paſch. 8 Jas. Regis. In Banco Regis 3 Smith 
and Hill's Caſe, 


Noah Smith brought an Aion of Aſſaulc and Barrery, 
zgainſt Falter Hill iv che Kings-Bench,which 0:gan Paſch, 
9 Jac. Kot. 175. Upon Not Guilty p': aded4a Veardit and 
Judgment for the Plaintiff, and x07 1. given tor Dama 
ges and Cofts, In a Writ of Eruur 1 the Erghequer 
Chamber,the Errour was afſigned in ths V7 2 Fas which 
was certified by Writ et Cer;torars ; and, upn this Writs 
no Return was made upon the Back of th- Writ, which 
js called Retwraum Album, And for that Cauſe, this Ex< 
er Term, rhg Judgment was reverſed, 


——— 


Trin, 9 Jac. Regis. In Cur, Hardorum. 


Ic was found by Writ of Dicy claufit extremumn, after 
Roger 'Teftcots death, that the ſaid Koger, the day that be 
dy-d, was ſcizcd of and in the moiety of the Manner 
ef Trewalliard, in bis Demeſne as of Fee, and io dy«d 
ſeizcd 5 and chartthe mioiery of the ſaid Manner 19 E. 
3- was holden ot the then Pripce, as of his Caftle of 
Trematon, parecl of his Dutchy of Co-mpaſf by Knight- 
Service; as appears by s certaiff Excmplification of 
Trematox for the ſaid Prince, made 9 Martii, 19 F. 3. 
And the Words of the Extent were, Williclmus de Torr 
tenet duo ſeoda et dimid. Milit, apud Picke Strick'es- 
combe + Trewalliard per ſcruitium militare & reddit 
inde per aun $ d. 

Aud it was Reſolved by the rwo Chief Juſtices, and 
Chicf Baron, Thar che Office, concerning che Tenure , 
was inſufficient and void ; for the Verdi of a Jury 
eught to bs full and dirc&y and not with 2 provt uu : 


Lib.13, Un Cur. Wardorum: 260g 


for now the force of the Verdi lyes upon the Extent / 
which if it be talſe, he who is grieved ſhall havc nore= 
medy by any Traverſe ; for they bave not tound the Te- 
nure indchnice, which my be Traverſed but with a prout 
patet,which makes the Office in that Peine inſufficient, 
And upon that a melius inquirendum ſhall iflucyAnd heres 
with agrees F. N, B. 255. 
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TABLE: 


Ago what, and what right the 
Queeu hath to it 19 
Alienations by Biſhops, when void:ble by their 
Succeflors, and -when the King oc Queen 
may void them 75,76 
Admizalty, JariſdiRion thereof, isno 'Court of 
Recard 82,83,84,85. 88, TY 109. 199. 200, 


201 

Abſence takes not away a Title of Honour, and 
why / ITI,112,113 
Afﬀidavits falſe, when, how, and from whom 

© puniſhable 134,135 


Arches Court, its Juriſdition 147 
Arch-Bifhop of Canterbury his power to aQ, 
and in what caſes 148,149,150,151 
Apprentice ; nove may keep a ſhop, &c, or ſet 
up a Trade, &c. unleſs he have ſerved ſeven 
years I54, I55 
Apples, whether within the A for ingraffing, 
and what within that A& 160 
Q_ Biſhops 


The Table. 


FB. 
Biſhops, when lawful, and their Authority what, 
and whence deiived 8,9 
Buggery what, and how puniſhable 36, 37 
Bron, who ſha!l be ſaid to be a Baron of Par- 


liament, and in what caſes 73, 74 
Benevolence, the nature thereof, and how may 
be impoſed I24, 125 


Bureage, Tenure what, and if tenant in Burgage 
(hall pay aid ro the King to make his Eldeſt 
Son Knight t69,170,171,172 

Bridges, who ought to repair them 196, 197 


af 
Cnſtome, whence to be paid, and of what 26, 
17.33 
Commiſhoners, High Commilſſioners,their powet 
17,18,4748,49,50,51,52.72,73- 87, 88, 
| " "oo 
Conſpiracy, where ſach aRion lies, for what,and 


againſt whom 22,23,24-95,96,97 / 


Commiſhons, what of them are againſt Law, & 
8 contra 29,30531,32.93,94 
Conſulation, where grantable 43. 46. 67,68, 
69,70 71 

Court Chriſtian, their Power ; 44 
Court of Com:mon-Pleas their Power and An- 
tquity 60, 61,173, I14 
Convocation, authority thereof © 
Contempt, what ſhall de (aud a high contempt ws, 
the 
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The Table. 
the King, and how puniſhable 190,101 
Cbefter, Chamberlain there, his power 118,119 
Court, what judgement ſhall be given when che 


Court is divided in opinion 123,124 
ContraQ, what ſhall be ſaid an intire ContraEt 
205,206 
Common, when ſuſpended or diſcharged, & e 
contra 214,215 
CaRome, where, and how available 216, 217, 
218,219 

D 


Dignity, the King may eredt any name of Dig- 
nity that was not before, or transfer it 85, $6, 
IIG,L117 

Deed, obtained by Coin, ſhall not bind gg 
Dareſſe per Gaoler | 133 
Dower, what a barre thereto, & e contre 161, 
162,163,164,165 


F. 
Forreſts,what ſo properly,and what may be done 
therein 20,21 
Firt-Fruits and Tenths given to the Crown 46, 


47 

Ferry-man , when he may throw goods over 
boord 5 
Felony: while an Attainder in force, no Felony 


before to be anſwered tor Io5 
Forgery, where puniſhable, and how 108, 177, 
- 1." 

Felon, when tus goods are forfeit 127 


Q 2 Fine 


The Table. 
Fine levied, how avoidable, and for what, 127, 
128, 129, 130, 131, 132, 133. 202 
Fine to the Lord of a Manor in Copy-hold,ought 
co be reaſonable 143, 144, 145, 146 

G 


4. 1 ; L 
Grants antient, not to be drawn in queſtion 6 
Grants of the Kings, when void, & e conrra 91, 


92 
What ſhall be a good Grant to ele Burgeſles to 
Parliament 126 


H. 
Herefie, what, how, and by whom puniſhzble 


5 8,59, 60 

Hand, when the right hand ſhall be cut off, and 
for what 74» 75S 
Habeas Corpus 89,90 
Heretics comburendo , the Writ therein Iyerh 
98 


1. 
Impropriations not examinable, and why 4, 5 
Confirmed by time, though defeQive 5, 6 
Impofitions, when.they may be laid by the King 


; 32, 33» 34 
Juſtices of Peace, when they may award Pro- 
ceſſe of Outlawry e 107,108 
Their Power, as to making Warrants 1 36, 
137,138 

L. 
Libells, what ſhall be judged a Libell, and how, 
and where to be puniſhed 34»35 


Law 


The Table. 


Law of Exe/and to be expounded by the Judges 


of it, and none other 147 
Leaſe for Lives, when determinable 216 
M1 


Marriages, Priefts Marriages, not void 9 

Marches, Courts there when ere&ed, and why, 

as alſo the power of Lords Prefident there 

$1,53,54, 55,56,5758 

Man- ſlaughter, what ſo adjudged 2,93 

Aodus Decimandi what, where (ſuable4 55,156, 

157,158, 159, 160. 181, 182, 183, 184, 

185,186, ad 193 

Meane profits,when to be anſwered to the my 
19 


N. 
Nobility, Priviledge thereof, what 100, 101, 
102 


O. 
Oath, Ex Officio, in what caſes the O:dinary 
may examine Ex Officio upon Oath 25, 26, 


27,28 
Ofkce, where traverſable 106,107 
Offices, new where, and upon what cauſe they 
may be ereted 121,122,123 
Office ſound where void, and why 195, 196, 
197.222 
Where an Eſtoppell 210,311 

P, 
Procedends in Loquela not allowable « 


Par- 


The Table. 
Pardons,what offences the King may pardon 38, 
29 
Premunire, where it lies, and where not, and 
ag it whom 37,38,39,49,41,42.98, 99 
Prohib tions in what caſes grantable, and againit 
WT, and by what Courts 43 ,44.4545;52. 
60,61,62,63.66, 67. 80, 81, 8g, 90. 150, 
IS, Iy2,153 
Piracy, who ſhall have Pyrates gaods 7 
Proclamations, what may be prohibited thereby, 


and the validity thereof 78,79,80 
Prieſts may not be arreſted in Holy Chu ch, &c, 
194,105 

Perjury, where puniſhable 106 


Pojnings Law, how it ſhall be expounded 114, 
II5,116,117 
Portion, what ſhall be ſaid a ſufficient Childs 


Portion I17 
Palatine County, its JuriſdiAion 119 
Parliament, Forms and Orders of Parliament 

119,120 


Prohibition, where it lies, and for what, and in 
what not 355,156,157,158,159, 160,172, 


| 193,174, 175,176. I81 ad 193 
Primer ſciſin, where the King fþall have it 198, 


19 
Pcviledge of Parliament to be determined by 


the Court of Parliament 3 3,303 
Proceſle, not to be made out of the Star- Cham 
ber, nzither tor damages nox coſts 213 


Pariſh 


—— 


The Table 
Pariſh Clerke, who ſhall chuſe $19,220 


R., 
Recognizances when forfeited, and for what 1, 


2,3 
Rent, when determinable by the Leſlors death, 


& e tontra 35,36 
Robbery, where the Hundred may be. ſued 64, 
65 

Return, when inſufficient, & e consra 135, 136 
Returnum Albums 2323 

Jy 

Stannaries, the Kings Prerogative therein 9, 10, 
1I 

Salt-petre, the Kings Pcerogative therein in ſe- 
veral points I2,13,14 


Simony, what it is, and th? penalty thereof 78 
Statute, what Oſficers ſhall be within the Stat, 
5 E. 6,16. for avoiding corruption $2, 83 
. What is an offence within 11 77.4. 9.102, 


103 
Slander fined inthe Star-Chamber,ard why 108 
Seat in the Church, right thereto I09,1I0 
Scandalnm Magnatums What, and how puniſh- 

able 138,139 
Sewers, the Commiſſiones therein, their power, 
and how antient | 179,189 


T. 

Fayl<, Tenant in Tail may forfeft bis Eftate,and 
when, and for what : 6, 

Treaſon 


The T able. 
Treaſon, what ſhall ſo-be accounted, && e contrs 
. T4,15,16 

Acceſlary in Treaſon, who 86 
Tenxre, what ſhall be ſaid a Tenure in Capite, 


cc. 140,141,142 

Titkes ſubtracted, where to be ſucd for 165, 

166,167 

Tithes to be paid, and for what, and the negle& 

' "thereof how puniſhable * 193,194 
Timber-trees, Oakes and Aſh, who may cut, & | 
e CONLY A 208 ,209, 216,217 

V, 


Vowes, of what validity in Common Law 99 


W. 
Women, Maids, &c. to take and marry againſt 


their Wills, 1s Felony 18,19,104 
wales, Juſtices there not to be conſtituted by 
Commiſſion 5O,Sr 


Witnefles, Teſti: fings/aris not allowable 68 
Parties to he no witneſles 72 

Widow, when, and how her ele&ion ſhall de- 
rermine 117 
Winding-ſheets, felony to ſteal them I18 
Wills and Teſtaments, fees for writing thereof, 
and extortion therein, how puniſhable 177, 
Ward, who ſhall be a ward to the King, 202 
203,204, 205 

Words, aRion for words, where - it lies. 207, 


298, 221 
The End. 
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